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I. INTRODUCTION
The United States (U.S.) dollar will soon be competing with Europe's' newest
monetary creation-the euro.2 The euro is Europe's single currency that will replace3
the participating currencies of eleven European countries starting January 1, 1999.
Member States such as France, Germany, and Italy recognize the economic and
political benefits 4 of a common European currency and have joined the European
Union (EU) and will allow their existing currencies to be phased out over a three
year period. France will be one of the first Member States to convert to the euro
after January 1, 1999, and consequently will be one of the first States to face the
many issues on the forefront regarding continuity of contracts.5
As the French franc is phased out and replaced by the euro, a multitude of6
issues arise with respect to contractual agreements denominated in the franc.
Despite existing laws and newly developed regulations,7 when the formal
conversion to the euro takes place, litigation will erupt over the validity of
contracts, particularly those involving bonds, securities, and derivatives, that are

1. See Roger J. Goebel, European Economic and Monetary Union: Will the EMU Ever Fly?, 4 COLUM.
J. EuR. L 249, 254 (1998) (noting that only eleven Member States will join the monetary union by 1999 and four
additional States will join by 2002 or shortly thereafter).
2.
See Jonathon R. Macey, Will Euro's HeatMake U.S. Firms Wilt?, THENAT'LLJ., September 1, 1997,
at A17 (noting the impact the introduction of the euro may have on U.S. firms); see also infra notes 72-95 and
accompanying text (discussing the euro and its many advantages).
See Alex Y. Seita, Globalization and the Convergence of Values, 30 CORNELL INT'L LJ. 429, 435
3.
(1997) (noting that the EU has fifteen members: Belgium, Germany, France, Italy, Luxembourg, The Netherlands,
Denmark, Ireland, United Kingdom, Greece, Portugal, Spain, Austria, Finland, and Sweden); see also Jan Meyers
& Damie Levie, The Introduction of the Euro: Overview of the Legal Framework and Selected Legal Issues, 4
COLUM. J. EUR. L. 321, 323 (1998) (commenting that Germany, France. the Netherlands, Belgium, Austria,
Luxembourg, Ireland, Finland, Italy, Spain, and Portugal make up the eleven Member States that will join the
monetary union by 1999). The four that will not join the monetary union during the first wave of membership are
the United Kingdom, Denmark, Sweden, and Greece. 1L
4. See Macey, supranote 2, at A17 (projecting the success of the euro for Western Europe in terms of
increased political and economic clout in the global economy).
See Meyers & Levie, supranote 3, at 324 (reviewing the principal legal issues raised by the introduction
5.
of the euro). France has participated heavily in the many committees and treaties that support the introduction of
the euro and France's leadership has been an advocate of the euro from the start. Id.
6.
See Marianne Lavelle, EU Currency Could Void Contracts, THE NAT'L LJ., May 12, 1997, at BI
(suggesting that contracts related to the French franc are at risk of being voided when the franc is replaced by the
euro); see also Meyers & Levie, supra note 3, at 344 (listing several types of contracts that are at risk of being
excused when the franc is replaced by the euro).
1998)
(visited Nov.
1,
on European
Union
generally Treaty
7.
See
<http: fl www.gulliver.l.demon.co.uklall titl> (outlining the provisions of the treaty).
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based on the franc.8 Issues are already being introduced with respect to legal tender,
ability to pay, allocation of risk, impracticability, and frustration of purpose.9 These

issues are of significant importance to U.S. and other non-European companies that
trade with France since they will be parties to agreements denominated in a

currency that no longer exists. ° The continuity of contract issues are addressed in
part by recent EU regulations" that are designed to combat the issues regarding the

conversion of existing currencies to the euro. However, these regulations are only
binding on contracts which name the EU or the individual Member State, such as

France, as the choice of law for resolving legal disputes. 2 Where a particular nonEuropean party to a contract has secured its ownjurisdiction's law as binding in the
event of a dispute, the outcome of potential litigation on the matter will depend on
the laws of the individual state. 3 As a result, judges in jurisdictions outside the EU
and states with contract continuity laws could invalidate agreements.1 4 Therefore,

non-EU states and private enterprises that currently maintain contracts that are in
any manner denominated on the franc or derivative to the franc should consider
renegotiating now, before court precedents are established. 15

This Comment discusses the legal continuity of contracts based on the franc
when France converts its currency to the euro. "6' Part II of this Comment provides

a background concerning the EU along with the new euro and its advantages to
Europe. 7 In addition, Part II discusses the three-stage process of the Maastricht

8.
See Lavelle, supranote 6, at B 1 (highlighting derivative contracts as the type of contract most threatened
by the introduction of the euro); see also infra notes 96-206 and accompanying text (outlining the scope of the legal
continuity of contracts issue as it pertains to general sale of goods contracts, long-term payment obligations and
long-term contracts, and derivative financial instruments).
9.
See generally Michael Gruson, The Introduction of the euro and its Implicationsfor Obligations
Denominatedin CurrenciesReplacedby the euro, 21 FORDHAM INT'L LJ.66 (1997) (explaining in detail the legal
aspects of the continuity of contracts issue including contract interpretation, impossibility and impracticability of
performance, and frustration of contract).
10. See Lavelle, supra note 6, at B1 (discussing measures U.S. lawyers are taking to amend state contract
law to mitigate the risk created by the euro conversion).
11. Regulations 1091(4) and 235 (covering the legal continuity of contract issues); see also infra notes 206229 (discussing EU legislation governing the introduction of the euro and continuity of contracts).
12. See Gruson,supra note 9, at 83 (commenting on the impact that a choice of law clause in a contract may
have when deciding whether to apply the law of a state that is not a participating Member State of the EU versus
the law of a Member State).
13. See id. at 77 (admitting the validity of this point but then identifying a variety of contractual theories
to avoid this outcome).
14. See Meyers & Levie, supra note 3, at 344 (stating derivative contracts governed by laws of non-EU
jurisdictions are among the contracts most exposed to the risk of counter-parties claiming frustration, or
impracticability).
15. See id. at 345 (pointing out various options and alternatives for overcoming the continuity of contract
issue).
16. See infra notes 96-206 and accompanying text (setting forth the impact that converting the franc to the
euro will have on existing contracts).
17. See infra notes 26-95 and accompanying text (providing a comprehensive background of the historical
development of the European and Monetary Union describing the Maastricht Treaty Provisions on Economic and
Monetary Union, including the three stages approach to EMU; also discussing the euro and its many advantages).
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Treaty provisions on Economic and Monetary Union. 8 Part M examines particular
continuity of contract issues including: general sale of goods contracts, long-term
payment obligations and long-term contracts, and derivative financial instruments.1 9
Part IV explores EU regulations governing the introduction of the euro and its
impact on existing contracts.2 Part V reviews legislation and contractual theories
pertaining to obligations governed by French law and laws of Non-EU territories.2 1
Part VI analyzes the continuity of contract issues with respect to the regulations
explored in Parts IV and V and provides risk-reducing solutions for non-EU
countries and non-member European states?2 The analysis in Part VI will introduce
solutions directed toward both existing contracts and future contracts.? Finally, Part
VII concludes that conversion to the euro, in spite of many years of planning on the

part of the European Council, will result in substantial litigation with respect to
existing franc-based contracts for those parties that choose not to renegotiate current

agreements prior to the conversion. u Non-Member States faced with this litigation
may favor parties within their jurisdiction if the conversion results in a negative
impact to their citizens or corporations.'

18. See Goebel, supra note I, at 249 (providing a comprehensive look at the goals of an Economic and
Monetary Union (EMU), the historical development of EMU, the three stage approach to EMU, and finally,
essential legislation for the introduction of the euro); seealso infra notes 53-71 and accompanying text (establishing
the background of Europe's movement towards economic and monetary union, including discussion of the EMU,
the Maastricht Treaty Provisions on Economic and Monetary Union, the new euro currency, and advantages of the
euro).

19. See Meyers & Levie, supranote 3, at 321 (reviewing the principle legal issues raised by the introduction
of the euro); see also infra notes 96-206 and accompanying text (setting forth the scope of the legal continuity of
contracts issue, including general sales of goods contracts, long-term payment obligations, and derivative financial

instruments).
20. See Goebel, supranote 1, at 249 (noting the proposed legislation 1091(4) regarding fixing conversion
rates, and the Article 235 regulation on the continuity of contracts); see also infranotes 207-230 and accompanying
text (introducing the EU legislation governing the introduction of the euro, including 1091(4) fixing conversion
rates and Article 235 regulation on the continuity of contracts).
21. See Gruson, supra note 9, at 66 (analyzing U.S. and New York laws with respect to continuity of
contract issues); see also infra notes 231-299 and accompanying text (discussing obligations governed by French
and U.S. legislation).
22. See Meyers & Levie, supra note 3, at 321 (noting several corrective actions that could be undertaken
by businesses to minimize thexisks to existing contractual agreements resulting from the introduction of the euro);
see also infra notes 300-317 and accompanying notes (discussing risk-reducing solutions available to non-EU
countries pertaining to existing and future contracts).
23. See generally Ton Ruhe, Managing the Changeoverto the Single Currency-Appendices,APPENDIX
IL MADRID EUROPEAN COUNCIL: ExTRAcIm FROM THE PRESIDENCY CONCLUSIONS (visited Oct. 4, 1998)
<http'//www.euro.fe.be/library/fr/FRC100204D.htm>; Meyers & Levie, supra note 3, at 321 (noting the need for
recommendations to minimize risk before the conversion from the franc to the euro occurs).
24. See Meyers & Levie, supra note 3, at 321 (noting that parties should act now to renegotiate existing
contracts to address any hidden issues resulting when Member State currencies are converted to the euro); see also
infra notes 318-330 and accompanying text (concluding that action should be taken to mitigate or eliminate the risks
associated with the continuity of contracts when the franc is converted to the euro).
25. See infa notes 231-99 and accompanying text (explaining why contracts should be modified to address
the conversion of the franc to the euro).
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II. BACKGROUND

Economic and monetary unionization is a necessity for the success of the EU

as a united group of Member States.2 Achieving such a monumental goal proved

to be a difficult but not impossible task for the EU.Y Two significant events that led
the EU towards successfully establishing monetary union include the Maastricht
Treaty Provisions on Economic and Monetary Union and the development of the
euro currency.2s
A. Economic and Monetary Union (EMU)
The EU is made up of several European states" that share the common goal of
achieving political, economic, and monetary strength and stability. One of the most
significant mechanisms for achieving this shared goal is through a monetary
union,3° much like that achieved by the fifty states of the United States. The EU's
quest for monetary coordination was first advanced in an agreement knows as the
Treaty Establishing the European Economic Community (EEC Treaty) in 1957
(Treaty of Rome).3t This treaty established policies for monetary coordination
among the European states but did not advance the idea of a monetary union3 2 The
Treaty of Rome set the stage for further agreements necessary for economic and
monetary union, though the energy recession of the mid-1970s hindered the
progress of the EU's goals. 3 3 In the late 1970s, leadership from France, Germany
and the United Kingdom (U.K.) focused their efforts on economic and monetary

26. See Goebel, supranote 1, at 249 (explaining the importance oftheEMU in achieving success as a union
of Member States); see also generallyEsa Paasivirta,The European Union:From anAggregateof States to a Legal
Person, 2 HOFSTRA L. & POL'Y SYMP. 37 (1997) (providing an interesting discussion supporting the theory that
for the EU to function effectively it should be given international legal personality).
27. See generally id. (noting that aspirations for what the EMU might attain and what its attainment might
mean for the political future of the EU have been chilled by political and economic realities).
28. See infra notes 53-85 and accompanying text (discussing the formation of the EMU, the important
outcome of the Maastricht Treaty Provisions on Economic and Monetary Union, and the key steps leading up to
the development of the euro currency).
29. See Seita, supra note 3, at 429 (noting that the fifteen nations of the European Union are Austria,
Belgium, Denmark, Finland, France, Germany, Greece, Ireland, Italy, Luxembourg, the Netherlands, Portugal,
Spain, Sweden, and the United Kingdom).
30. See generally Treaty on European Union (visited Nov. 1, 1998) <http.//www.gulliver.
l.demon.co.uklallfitl> (explaining that the treaty sets forth the policies and institutional framework by which the
European Communities will cooperate through the Union); see also generally David P. Valenti, Currency
Unificationin the EuropeanEconomic Community: The Mechanics,Politics,and ProbabilityforSuccess, 28 INT'L
LAW. 1039 (1994) (explaining the mechanics of currency unification in the EMS).
31. See Goebel, supranote 1, at 255 (the European Community was created by the Treaty Establishing the
European Economic Community (EEC Treaty), signed at Rome (Treaty of Rome), on March 25, 1957).
32. See id. at 255-7 (noting that the EEC treaty contained several articles requiring the Member States to
coordinate their economic policies).
33. See id. (noting that monetary difficulties in certain Member States and the energy recession hindered
coordination efforts among the Member States).
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union during the European Council Meeting at Bremen in July

1978 .34That

meeting

endorsed the concept of a European Monetary System (EMS), which was

established in 1979. 3s
The EMS created an artificial European monetary unit, the ECU, 36 which is the

standard base the EU uses for its budget.3 In addition to creating the ECU, the EMS
established the Exchange Rate Mechanism (ERM) to achieve stabilization of

exchange rates between the currencies ofMember States participating in the EMS.38
Finally, the EMS also established a mechanism whereby Member States
encountering serious monetary troubles could obtain short and medium term
financial support.39 These three basic components of the EMS set the stage for

further progress toward achieving monetary union.'
In the early 1980s, considerable strife arose among the European Council 4 and

the Parliament over budgetary and institutional issues.42 In 1984, the European
Council met in Dublin and decided to complete the Internal Market. 43 The Internal
Market program produced powerful and persuasive legislative actions that advanced
monetary union and reunited the EU with confidence that a European marketplace

could in fact be achieved."
34. See i&' at 259 (commenting on the historical role of the European Council Meeting).
35. See i&L(stating the EMS consists of Denmark. France, Germany, Italy, Portugal, Spain, and the United
Kingdom).
36. See Gruson, supra note 9, at 94 (defining the ECU as the official unit of account of the European
Community; it is a basket of currencies, comprised of distinct sums of all EC currencies, except for Austria,
Sweden, and Finland).
37. See Goebel, supranote 1, at 259 (explaining the function of the ECU as a standard monetary base). The
ECU is not an actual currency and is not used as a legal tender for transactions. Id.
38. See id. at 259-60 (explaining the benefit of the EMR's fixed exchange rates allowing financial
institutions, commercial enterprises, and private investors to enter into medium and long-term contracts with a
reasonable assurance that the exchange rate will be relatively stable at the end of the transaction).
39. See id. at 260 (noting that the EMS can also provide medium term support up to 6 billion ECUs for up
to 5 years). If a Member State receives a loan it must reduce its deficit spending and put forth efforts to curb
inflation. Id.
40. See supranote 29 and accompanying text (noting the products resulting from the establishment of the
EMS).
41. See David Kenneth Brock, Beyond Maastricht. The Long-Term Macroeconomic Impact of the European
Monetary Union, I1 THETimRSMAT'L LAW. 107, 112 (1998) (mentioning the Council was established by Article
145 of the EEC'Ikeaty). The Council is charged with ensuring that the objectives of the Treaty are fulfilled through
ensuring coordination of the general economic policies of the Member States. Id. In addition, the Council is the
principle decision-making institution in the law-making process. Id.
42. See Goebel, supranote 1,at 262 (noting that issues such as conflicts over finances and the agricultural
policy as well as increased barriers to intra-EC trade contributed to what is known as "Eurostagnation").
43. See id. at 262 (stating the EC meeting in Dublin was followed by a new commission led by President
Jacques Delors that produced a White Paper on Completing the Internal Market recommending a program for
legislative action that would advance the goals of monetary union). The "nternal Market" program was essentially
a conglomerate set of proposals and ideas that led to proposed legislation for creating a single currency to be used
by the Member States in place of their then-existing currencies. Id.
44. See id. at 262 (explaining the EC's White Paper contained a list of 279 proposals for legislation to
complete the internal market; by 1992, over 95% of the legislative program had been adopted by the Community
institutions).
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In the wake of the Internal Market program and the renewed hope in achieving

monetary union, the European Council created a special committee chaired by
Commission President Jacques Delors to study "concrete stages" toward the goal

of realizing economic and monetary union.' 5 In 1989 the committee released the
Delors Committee Report (Delors Report) which defined the essential character of
an Economic and Monetary Union (EMU).46 The Delors Report identified
prerequisites' for the establishment of an EMU and set in motion the remaining
steps to be taken to achieve the monumental objective of monetary union."
Upon completion of the Delors Report, the European Council called an
intergovernmental conference (IGC) in Rome for the purpose of planning an
Economic and Monetary Union.4 9 Despite opposition from the United Kingdom,"
the European Council decided that there should be a new monetary institution

comprising Member States' central banks, a central organ for exercising full
responsibility for monetary policy, and a single currency.5 The IGC drafted the text
of the Treaty on European Union which became the cornerstone for achieving

economic and monetary union.52

B. The MaastrichtTreaty ProvisionsOn Economic and Monetary Union-The
Three-Stage Process
The Maastricht Treaty, signed in Maastricht on February 7,1992, calls upon the
EU Member States to form an economic and monetary union (EMU) by the year

45. See id. at 264 (noting that the committee consisted of central bank governors of all Member States and
several banking and economic specialists). The "concrete stages" proposed by the committee were adopted by the
Maastricht Treaty on European Union in 1992. /,
46. See id. (stating that the Delors Report, named after the Commission President Jacques Delors, defined
the EMU's aim as the common management of monetary and economic policies, identified preconditions for the
establishment of an EMU, and endorsed a single European Currency); see also Joshua M. Wepman, Article 104(c)
of the MaastrichtTreaty and EuropeanMonetary Union: Does IrelandHold the Key to Success?, 19 B.C. INT'L
& COMP.L.REV. 247, 249 (1996) (explaining that the Delors Committee was established by the Hanover Summit
which was comprised of the Central Bank Governors from the then 12 Member States with instructions to explore
and formulate tangible steps toward economic and monetary union).
47. See Goebel, supra note 1, at 264 (listing the preconditions which include: total convertibility of
currencies, complete liberalization of capital trinsactions and integration of the financial sector, and irreversible
locking of exchange rates).
48. See id(noting the stages to be completed to achieve monetary union).
49. See idat 266 (specifying the Rome Intergovernmental Conference began on December 15,1990, and
participants worked for a year concentrating on issues surrounding the EMU and political issues involving the
operation of the community, ultimately drafting the text of the Treaty on European Union (TEU)).
50. See Id at 265 (mentioning that Prime Minister Thatcher opposed the idea of a European central bank
and the U.L opposed the idea of Community macroeconomic policy making). Chancellor John Majors favored
having the ECU represent an alternative currency versus a substitute currency. Id
51. See idat 267 (stating the primary features of the monetary provisions that were later agreed upon in the
TEU).
52. See id(noting that the TEU is also known as the Maastricht Treaty, a milestone for achieving monetary
union).
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2001.s3 No other provision ofthe Maastricht Treaty is as important as the provisions
on Economic and Monetary Union.' The Maastricht Treaty follows a three stage
scheme for creation of the EMU. 55
The first stage outlined by the Maastricht Treaty began two years before the
treaty was signed because the treaty adopted the structure proposed by the 1989
Delors Reports 6 The first stage of the process started in 1990, 5 7 which included
preparing for financial integration and coordination among the Member States of
the EMS.58 This foundational step in the process includes free movement of capital,
adherence to the Exchange Rate Mechanism, and coordination among central
banks. 9

Article 109(e)60 of the Maastricht Treaty marks the beginning of stage two of
Economic and Monetary Union. The second stage, beginning January 1, 1994, is a
transitional phase through which the Member States of the European Union will
move progressively toward economic convergence to meet the objectives of the
EMU. 6 ' This stage also commenced the operations of the European Monetary

53. See id. at 270-85 (setting out the three stage approach to the EMU established by the Maastricht Treaty
and describing in detail the role, powers and structure of the European Council Bank and the European System of
Central Banks); see also Christos Hadjiemmanuil, European Monetary Union, The European System of Central
Banks, and Banking Supervision:A Neglected Aspect of the Maastricht Treaty, 5 TUL J. INT'L & COMP. L. 105,
105-106 (1997) (outlining the progress of monetary unification in the European Community; two Member States,
the United Kingdom and Denmark, have retained the right of opting out of the third and final stage of monetary
unification under the Maastricht Treaty).
54. See Goebel, supranote 1, at 270 (noting that a single monetary policy and exchange rate policy help
maintain price stability and promote an open market economy with free competition).
55. See id. at 272 (introducing the three stage process for creating the EMU). The three stages span from
June 1, 1990 to December 31, 2001. Id.; see also infra notes 56-71 and accompanying text (providing a general
discussion of each stage of the Maastricht Treaty).
56. See Goebel, supranote 1, at 272 (providing a general discussion of stage one of the Maastricht Treaty);
see also Wepman, supra note 46, at 247 (explaining the role of the Delors Report in achieving monetary union).
Also noting that the first stage had disappointing results as evidenced by the deteriorating public finances of the
Member States). l
57. See Meyers & Levie, supranote 3. at 324 (specifying stage one started near January 1, 1990 and ran
through December 31. 1993). Stage one was a preliminary stage that started monetary coordination. Id. Stage one
also marked the beginning of price stability and the elimination of restrictions on crossborder capital flows within
the EU. Id
58. See Goebel, supranote 1, at 272 (commenting that stage one comprised increased coordination of the
monetary and economic policies of Member States). Stage one is now complete. Id.
59. See id. (noting the objectives of stage one); see also Rebecca H. Marek, Continuity ForTransatlantic
Commercial ContractsAfter the Introduction of the Euro, 66 FORDHAM L. REV. 1985 (1998) (explaining that the
primary benefit of the EMS is an exchange rate mechanism fixing the band within which each Member State's
currency may fluctuate). The currency was not permitted to fluctuate beyond 2.25% higher or lower than a central
rate which provides for exchange rate stability for each of the Member States. Id. In 1993, the EMS had to expand
the band to 15% when the United Kingdom and Italy withdrew from the EMS due to currency speculation pressure
and economic circumstances resulting in less exchange rate stability. ld.
60. See EC Treaty (Maastricht Treaty) (Article 109(e) specifies that stage two commenced on January 1,

1994).
61. See Marek, supranote 59, at 1992 (discussing the second stage of the Economic and Monetary Union).
Stage two marks the movement towards monetary convergence. Id; see generally Wepman. supra note 46
(providing background information on the second stage of the EMU).
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Institute (EMI).62 The EMI is responsible for oversight of the progress made in the
accomplishment by the Member States of their obligations regarding the
achievement of economic and monetary union.6 Stage two is important in that the
EMI is to decide which Member States meet the conditions of economic
convergence for admission to the EMU and ultimately admission into stage three."
The third and final stage is a transitional phase which consists of: (1) the
creation of the European Central Bank and the European System of Central Banks,
(2) the creation of a system of regulations for the monetary policies of the Member
States participating in the final stage, and (3) the creation of the single common
currency known as the euro.6 Stage three began on January 1, 1999, but will not be
complete until December 31, 2001.' At the outset of stage three, irrevocable
conversion rates will be fixed among the currencies of participating countries
against the euro.Y It is anticipated that market fluctuations and economic
developments occurring after the conversion rates are fixed will result in the need
to adjust the conversion rates prior to January 1, 1999.6 After January 1, 1999,
businesses will be allowed to operate in either euros or the national currencies of
the respective Member States, depending on the preference of the parties involved.6
Monetary policy and exchange rate policy will be conducted in euros, though
participating countries will be allowed to maintain their existing currencies until
December 31, 2001.70 On July 1, 2002, after a six month period during which the
euro-notes and euro-coins will be in concurrent circulation with the national
62. See generally Professor Stephen & Mrs. Gill Bush, The Meaning ofthe MaastrichtTreaty(visited Nov.
1, 1998) <http//:www.keele.ac.uk/socs/ks4O/eummt.html> (noting the EMI replaces the committee of the central
bank governors as the formal cooperation mechanism for EU monetary policy).
63. See iaL (explaining Article 109j of the Maastricht Treaty). Article 109j states "The Commission and the
EMI shall report to the Council on the progress made in the fulfillment by the Member States of their obligations
regarding the achievement of economic and monetary union." l "Tlhese reports shall include an examination of
the compatibility between a Member State's national legislation, including the Statutes of its national central bank
and Articles 107 and 108(2) of this Treaty and the Statute of the ESCB (European System of Central Banks)." IL
"The Reports shall also examine the achievement of a high degree of sustainable convergence by reference to the

fulfilment of each Member State of the following criteria: 1) the achievement of a high degree of price stability,
2) avoidance of excessive budget deficits Article 104c(6), and 3) maintenance of its currency within the Exchange
Rate Mechanism (ERM) without devaluation for at least two years." 1L
64. See Meyers & Levie, supra note 3, at 316 (stating stage two requires Member States to meet certain
requirements concerning the size ofgovernment deficits, interest rates, and price and currency stability before being
admitted to participate in stage three).
65. See Goebel, supra note 1, at273 (discussing the third and final stage ofEconomic and Monetary Union);
see also infra notes 72-85 and accompanying text (discussing the new euro).
66. EC Treaty, art. 109j (3) - (4), at 18-19 (setting forth the procedures for entering into the third stage).
67. See Marek, supranote 59, at 1994 (providing a background discussion of stage three and the risks
associated with fixed conversion rates); see also Ruhe, supra note 23 (reporting the results of a working group of
European business executives gathered by the Association for the Monetary Union of Europe).
68. See Meyers & Levie, supra note 3, at 317 (noting that Article 1091(4) of the EC Treaty provides that
the conversion rate will be irrevocably fixed on January 1, 1999).
69. See L at 327 (starting January 1,1999, the national currencies of the EMU Member States will remain
in circulation as fixed subunits of the euro but will no longer be currencies in their own right).
70. See Ruhe, supranote 23, at 3-5 (explaining the scenario for the changeover to a single currency).
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currencies, all business will be required to operate using only the new euro.7'
C. The New Euro
The European Council has created a new currency called the "euro" that will

replace but not completely eliminate the existing currencies of the Member States
of the Economic and Monetary Union on January 1, 1999.72 The name of the euro

is an important part of the transition to one European currency.73 The name reflects
simplicity.74 The name symbolizes Europe and it is the same in all the official
languages of the European Union.75 The euro will not only replace Member State's76
currencies, but it will also replace the artificial European monetary unit, the ECU.
The ECU will convert to the euro on a one to one ratio.'
The new euro is listed as the primary objective of the Maastricht Treaty on
European Union.78 Starting January 1, 1999, the euro will exist only in paperless
form .7 9 Euro banknotes and coins will be produced and released by January 1,
2002. 80 The Member State currencies will continue to be circulated as sub-units of

the euro until June 30, .2002, at which time they will be withdrawn from
circulation.81 Between January 1, 1999, and January 1, 2002, use of the euro will be

greatest in the financial markets and key Member States such as Germany and
71. See Marek, supranote 59, at 1995 (noting the four significant dates forimplementing the euro); see also
Meyers & Levie, supranote 3,at 327 (noting that businesses cannot be required to operate in curos prior to January
1. 2002). Also, contracts and other legal instruments denominated in national currencies will continue to be
performed in those currencies unless the parties agree otherwise. IcL However, as ofJanuary 1,2002, those contracts
and legal instruments will be redenominated in euros. Id.
72. See Rube, supranote 23, at 3-5 (noting the scenario for the changeover to the single currency); see also
Anne Swardson, Dutch Banker has CentralRole in Euro Drama, CHICAGO SUN-TiMEs, Jan. 1, 1999. at Fin. 51
(noting that on January 1, 1999, eleven Western European nations traded in their national currencies for the euro).
73. See Rube, supranote 23, at 2 (explaining the origination of the name "euro"). The euro is the full name
of the currency. Id.
74. See i (noting reasons for selecting the term "euro").
75. See id (providing background on the name selected for the new currency).
76. See Goebel, supra note 1,at 258 (explaining the creation of the ECU); see also Ruhe, supra note 23
(noting that the ECU will cease to exist when the euro is formally introduced).
77. See Gruson, supra note 9, at 97 (explaining Article 2 of the Article 235 Council Regulation and
discussing consequences for ECU obligations when the ECU is converted to the euro).
78. See Goebel, supra note 1, at 270 (explaining the importance of the provisions on Economic and
Monetary Union in the Maastricht Treaty on European Union); see also Ruhe, supranote 23 (noting the importance
of euro to achieving Economic and Monetary Union).
79. See Meyers & Levie, supranote 3, at 322 (recognizing time will be required to produce sufficient euro
banknotes and coins for release on January 1,2002).
80. See fid (explaining the process by which the euro will replace the national currencies of those Member
States of the European Union that will form a monetary union as of January 1, 1999); see also Goebel, supra note
1.at 315 (specifying the denominations of currency will be 5, 10, 20, 50, and 100 euros).
81. See Meyers & Levie, supra note 3, at 322 (explaining that the individual Member State currencies will
be withdrawn from circulation and cease to be legal tender by June 30, 2002). The objective of waiting until June
30, 2002, is to allow business sufficient time to convert their terminals, cash registers, ATMs, gas pumps, and
vending machines over to euros. Id.
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France will redenominate a good part of their government debt in the euro early on

in the transition period.82 Therefore, banks and financial institutions will be the first
to adapt to the euro.83 This will give banks and financial institutions the first
opportunity to address possible consequences of the introduction of the euro on
existing contracts." It will also permit them to be first to take advantage of the
many benefits offered by a multi-state currency.'
D. Advantages of The New Euro Currency
A single currency for a majority of the European Union will result in several

economic advantages for Member States as well as non-member countries.' One
of the most immediate advantages will be a reduction in transaction costs. 7 A single
European currency will eliminate the need for Member States to maintain currency
options, futures, and insurance to hedge against the fluctuations in national
currencies when transacting across Community borders, thus saving the Community
approximately 0.3-0.4% of gross domestic product or 20-25 billion ECU.a
However, the transition costs resulting from abandoning existing currencies and
converting to a single currency, including system conversions and restructuring,
may exceed the initial transaction cost savings.89 Another advantage forthcoming
will be a reduction in unemployment among the participant states resulting from the
movement towards economic growth and stability among the Member States.90 A
third advantage the euro will bring is an increase in competition among the

82.

See i& at 323 (explaining what economic sectors and which countries will be the first to convert to the

euro).

83. See d (noting that the financial community in Europe is preparing for the introduction of the euro and
carries the burden of massive system changes).
84. See id. (commenting that banks and financial institutions may be the first to be impacted by the
introduction of the euro).
85. See id (noting that while banks and financial institutions maybe the first to be impacted, they also stand
to immediately benefit from the introduction of the euro).
86. See Marek, supra note 59, at 1997 (mentioning the advantages include reduced transaction costs,
reduced unemployment among the member states, increased competition among the member states, price stability,
economic growth, easy price comparison, and global monetary strength for the Union); see also Valenti, supra note
30, at 1039 (offering a less positive perspective on currency unification). The author demonstrates how the
technicalities of creating a single currency are simple compared to the political complexities, and notes that in the
end, the political problems are likely to forestall any real progress towards currency unification. Id.
87. See Marek, supra note 59 (mentioning that among other things transaction costs include currency
exchange commissions and currency fluctuation risks).
88. See Goebel, supra note 1, at 252 (stipulating that the statistics provided are estimated on an annual
basis).
89. See i. at 253 (noting the transition costs may exceed a hundred billion U.S. dollars in total, though this
figure is probably incalculable).
90. See Marek, supra note 59, at 1998 (listing advantages associated with the introduction of a single
currency). The trade unions are banking on a stronger economy resulting in more jobs among the Member States.
l. The labor market will need to be liberalized to promote wage flexibility and worker mobility in order to reduce
unemployment. Id.
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businesses of the Member States, as well as providing price stability, and
stimulating economic growth. 9 People dealing in goods and services, (i.e., suppliers
and purchasers) will be able to compare prices easily when dealing with domestic
and foreign parties. 2 Finally, a single European monetary system will allow the EU
to achieve global monetary strength, something the individual nations could not
individually accomplish." Moreover, the euro will provide the world with a second
international reserve currency that will increase the importance of Europe as a
financial center and make investing in Europe more attractive. 4 More central banks
will hold the euro as a reserve currency and the euro will compete on an
international level in a manner similar to the U.S. dollar."

I. THE ScoPE OF THE LEGAL COwnurTy OF CONTRACrS ISSUE
While the euro is expected to provide the EU with considerable economic and
global advantages, it also presents a multitude of issues regarding the legal
96
continuity of contracts based on existing national cirencies such as the franc.
A. Introduction to the Continuity of Contracts Issue
There are three major forms of international contracting that are potentially

affected by the introduction of the euro.Y The basis for the issues affecting these
contracts is simple." For example, when France converts its franc to the euro, all
contracts in existence that reference the franc for payment or reference the franc as

91. See iU at 1998 (noting that competition is enhanced when prices can be compared quickly and easily).
The difficulty of comparing prices quoted in different currencies will be eliminated after the currency unification.
Id.
92. See Goebel, supra note 1, at 253 (mentioning the new single currency will make price differences
transparent which will eliminate geographic price differentials through competition). The added competition will
benefit the large internal market and provide businesses with a better tool to gauge market share and market
influence. Id.
93. See id (commenting that the euro has the potential to increase stability of the international monetary
system as more central banks hold the euro as a reserve currency).
94. See Macey, supra note 2, at A17 (noting that the euro will rise as a significant currency and will
challenge the dollar as the world's only reserve currency). Foreign businesses and central banks will diversify their
portfolios by adding thb euro as a reserve currency. Id
95. See Marek, supra note 59. at 1998 (speculating as to the euro's impact on the international monetary
system).
96. See generally i at 2002-6 (discussing the potential impact of and discontentment with the euro as It
pertains to long-term contracts); see also infra notes 98-206 and accompanying text (analyzing general sale of
goods contracts, long-term contracts, and derivative financial instruments).
97. See infha notes 98-206 and accompanying text (setting forth the scope of the continuity of contracts
issue).
98. See generally Gruson, supranote 9. at 66 (discussing the multitude of issues that arise pertaining to
continuity of contracts when a major currency is replaced by the euro).
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the basis of the contract are at risk of being excused. 99 In reality, most Member
States and non-Member States share the public policy that performance should not
be compromised.' ° However, when the terms of the contract do not stipulate
otherwise, parties will seek to excuse performance of their contractual obligations
when doing so is in their favor.01 Because the franc will no longer exist once

conversion to the euro occurs, the catalyst will be present for unfavored parties to
claim that the contract fails or performance is excused."
The next three sections offer hypothetical examples that provide insight into the
three major contractual scenarios that are impacted when the franc is converted to
the euro.103 In the examples that follow, the parties to the contracts will include a

Member State (French) party and a non-Member State party to demonstrate the
issues that arise with potentially conflicting laws and regulations.'
Section B evaluates commercial sale of goods contracts and concludes that the
continuity of contract issues-with this form of contract are easiest to overcome. t°5
Section C discusses long-term payment obligations and long-term contracts.1°6 The
issue with this form of contracting depends largely on the body of law chosen by
the parties to govern the transaction and whether or not the parties contemplated the
conversion to the euro when they entered into the agreement. °O Finally, Section D
explores in depth the issues pertaining to the contracts most at risk of being
excused, namely derivative contracts108 Derivative contracts are most at risk of
being excused because their entire existence is based on the currency that is being
made obsolete, substantially strengthening the non-performance argument.' 9

99. See Lavelle, supra note 6, at BI (noting that the change to the euro could unravel contracts that were
based on or are to be paid off in Member State currency).
100. See idaat BI 1B2 (stating that evidence of this appears in the fact that non-EU countries/states, such as
New York, Illinois, and California are already drafting legislation to protect the validity of U.S. contracts abroad).
101. See Ud at B2 (specifying that while any party may claim that a contract no longer exists, the contract
most at risk is the derivative contract further explained in section Ill-D).
102. See iUi(explaining that parties to a general sale of goods contract will not likely win with this argument
since the value of the goods can still be calculated and a remedy could be applied).
103. See infra notes 110-206 and accompanying text (explaining the scope ofthe continuity ofcontracts issue
as it pertains to general sale of goods contracts, long-term contracts, and derivative financial instruments).
104. See id.
105. See infra notes 110-34 and accompanying text (explaining the continuity of contract issue that arises
with respect to general sale of goods contracts). Hypothetical examples are provided to help bring the issues to life.
Id.
106. See infra notes 135-46 and accompanying text (discussing the continuity of contract issues that arise
with long-term payment obligations and long-term contracts).
107. See generally Gruson,supra note 9 (discussing the impact choice of law clauses have on the continuity
of contract issue).
108. See infa notes 147-206 and accompanying text (outlining the continuity of contract issues that arises
with respect to derivative financial instruments). The derivative contract is most exposed to the conversion of
existing currencies to the euro. Id.
109. See Lavelle, supranote 6, at BI (noting one could argue that a contract no longer makes sense in the
simple situation where one has a hedge contract such as an interest rate swap determined by the interest rate at a
given time in France, and the French market no longer exists due to the conversion of the franc to the euro).
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B. General Sale of Goods Contracts
One of the most basic and frequent forms of contracts affected by the
conversion of the franc to the euro is the sale of goods contracts.1 In its simplest
form, this contract involves one party providing goods to another party for
payment. 1 The continuity of contract issue is likely to arise in a contract where, for
example, a U.S. company contracts with a French business to provide a shipment

of computer hardware to the French business.11 2 If the buyer agrees to pay in francs,

the buyer could argue that it is impossible to pay if the franc is obsolete at the time

payment is required."' The flip side of this scenario occurs when a French company
14
contracts to supply a U.S. company with a shipment of wine, payable in francs.
The U.S. company (the buyer) could back out of the deal arguing that it is

impossible to pay in francs after the franc is replaced by the euro. 15 The impact of
the introduction of the euro in these two scenarios depends on which party bears the
risk of exchange rate fluctuations.11 6 In either case, one party is bearing this
exchange rate risk which gives rise to the continuity of contracts challenge.11 7 In
addition, both parties bear the risk of the other claiming impossibility 1 8
If the 1999 fixed exchange rate does not adequately reflect the value of the
currency as assessed at the time of contract formation, either the seller or the buyer
110. See id (stating that while this is likely the most frequent form of contract that could result in a challenge
based on continuity or ability to fully perform, the only real issue will be whether or not the contract has lost value).
It will not result in a question of whether a contract even exists. Id.
111. See id (providing an example that if one party buys a machine that is payable in German marks, there
will be no question that something of value was received).
112. See infra notes 113-131 and accompanying text (providing a hypothetical example of the most basic
form of continuity of contract issue).
113. See generally Lavelle, supra note 6, at BI (warning of the risks pertaining to contracts denominated in
a national currency that will soon convert to the euro); see also Gruson, supra note 9. at 90 (discussing the doctrines
of impossibility and impracticability). The French business could argue that the substitution of the euro for the franc
makes performance of the contract denominated in the franc impossible (or impracticable). I. To claim that a
superseding event prevented performance under the doctrine of impracticability the French business would need
to show that (I) the conversion of the franc to the euro made performance as agreed impracticable, (2) that
nonoccurrence of the conversion to the euro was a basic assumption on which the contract was made. hd.While part
(1) could be proven without much difficulty, part (2) would be a difficult argument to make since the nonoccurrence
of the introduction of the euro in place of the franc is not likely a basic assumption on which the parties relied when
entering into the contract. i. at 92. Performance is still possible through substituting the franc with the euro. Id.
However, some risk still remains with respect to exchange rate fluctuations between the franc and the euro between
the time when the euro is introduced and the court makes a ruling requiring substitution of the euro for the franc.
114. See generallyGrusonsupranote 9, at 90-3 (explaining the doctrine of impossibility and impracticability
of performance as they pertain to the substitution of the euro for an old national currency).
115. See id.
116. See id
117. See id.; see also Marek, supra note 59, at 1985 (the party with the most bargaining power will try to
avoid carrying the currency risk).
118. See Gruson, supra note 9, at 90-92 (explaining the doctrine of impossibility and impracticability of
performance as they pertain to the substitution of the euro for an old national currency); see also infra note 272-74
(discussing the doctrine of impossibility, also known as impracticability).
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will be disadvantaged depending on the currency conversion rate." 9 In the first
month of 1999, the euro traded at its lowest point in its 35 days of existence, trading
at 1.1247 dollars, down from 1.16 dollars at which it started trading."n In the
example of the shipment of computers, the U.S. company may not want to accept
overvalued euros"' The euro value may be too low to reasonably compensate the
U.S. company for the computers." ' The original contract could have determined

that each computer would cost 1000 francs.12 If the exchange rate is 1.00 franc for
$0.75, the buyer and seller assume that the equivalent dollar price would be
$ 7 5 0 .0 0 .14 Assuming the 1999 irrevocable fixed rate for 1.00 franc would be $0.50
euros, the computer will cost 500 euros.1" If the exchange rate in the free market
for $1.00 is 2.00 euros, one computer will cost the buyer $250.00, instead of the
expected $750.00.22 The contract would be extremely unfavorable to the U.S.
company, especially if the U.S. company expected to convert the euros to dollars
in the future.' 7 The U.S. company would want more euros than the fixed exchange
rate would allow."2 As a result, litigation is likely to erupt.129 This scenario could
occur at the time the franc is converted to the euro and also beyond the date of
conversion if the EMU is not initially successful. 30 The outcome of this litigation
will depend largely on the choice of law as defined by the contract."'

119. See Marek, supra note 59, at 2003-4 (providing examples of contracts that may be affected by the
introduction of the euro and scenarios for arguing for excuse and discharge).
120. See No Need to Intervene at Presenton Euro Exchange Rate: ECB Chief,AGENCE FRANCE PRESSE,
February04, 1999, at International News [hereinafter No Need to Intervene] (commenting on the nosedive in the
euro's value against the dollar in the early stages of its existence).
121. See Marek, supra note 59, at 2004 (providing background discussion supporting the idea that in this
scenario the U.S. firm will argue for excuse and discharge).
122. See infra notes 123-28 and accompanying text (providing a numerical example to clarify the issue of
exchange rate risk).
123. See Gruson, supra note 9, at 85-87 (discussing contract interpretation and obligations to pay based on
the doctrines of impossibility and impracticability of performance and frustration of contract); see also Marek,
supranote 59, at 33-44 (discussing scenarios for arguing for excuse and discharge of contract).
124. See Gnison, supranote 9, at 85-87; see also Marek, supranote 59, at 33-44.
125. See Gruson, supranote 9, at 85-87; see also Marek, supranote 59, at 33-44.
126. See Gruson, supranote 9, at 85-87; see also Marek, supranote 59,33-44.
127. See GUnison, supranote 9, at 85-87 (discussing contract interpretation and obligations to pay based on
the doctrines of impossibility and impracticability ofperformance and frustration ofcontract); see also Marek, supra
note 59, at 33-44 (discussing scenarios for arguing for excuse and discharge of contract).
128. See Unuson, supra note 9, at 85-87; see also Marek, supra note 59, at 33-44.
129. See Gruson, supranote 9, at 85-87; see also Marek, supra note 59, at 33-44.
130. See Valenti, supra note 30, at 1040 (discussing a hypothesis that a single currency may not be as
economically beneficial as many believe if political problems forestall progress towards currency unification); see
also Meyers & Levie, supranote 3, at 345 (the risk of disintegration is greatest in stage three and even an early
reversal of the EMU due to unforeseen circumstances would be a complex process that would be difficult to
completely overcome through anticipatory contractual language).
131. See GUnison, supra note 9, 73-77 (discussing obligations governed by the law of the country of the
foreign currency and obligations governed by New York law); see also infra notes 231-299 and accompanying text
(discussing legislation and common law principles governing continuity of contracts).
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In reality, this is a narrow issue that will most likely focus on loss of value
rather than whether a contract exists at all since the value of performance and lost
payment would be calculated as the difference between the anticipated exchange

rate and the exchange rate existing after the conversion to the euro.132 Nonetheless,
the disadvantaged party will likely enlist the power ofthe court to ensure the party's
expectations are not frustrated by the conversion of the franc to the euro."' A
similar yet more significant continuity of contract issue exists with respect to longterm payment obligations and long-term contracts."3'
C. Long-Term Payment Obligationsand Long-Tenn Contracts

Long-term payment obligations and long-term service and goods contracts
present a slightly more pronounced continuity of contract issue in that they involve
obligations that span longer periods of time. 35 Because of the increased span of
time over which the contract runs, the risk of not having anticipated the conversion
to the euro is much greater.'" This lack of anticipation makes it more difficult for
counter-parties to argue that the conversion to the
euro was foreseeable and that
37
substitution of the euro for the franc is merited.
Long-term payment obligations, such as bonds, denominated in the franc may
no longer be enforceable in non-Member State courts after the introduction of the
3
euro because the franc will be abolished when the conversion to the euro occurs.1 1
Also, long-term contracts to buy or sell products or services pose similar problems
with payment once the franc is converted to the euro.1 39 Payment obligations

132. See Gruson, supra note 9, at 94 (noting that simply because a transaction turns out to be unprofitable
for one party is not enough to claim frustration). Exchange rates arm fluid and such fluctuations in exchange rates,
including changes resulting from a currency transfer from the franc to the euro are clearly foreseeable since the
introduction of the euro should be common knowledge for parties doing business on an international scale. Id.
133. See Meyers & Levie, supranote 3, at 340-41 (noting that parties should begin renegotiating contracts
in anticipation of the introduction of the euro to avoid claims of frustration of contract, impossibility, and

impracticability).
134. See infra notes 135-46 and accompanying text (presentingananalysis of the continuity of contracts issue
as it pertains to long-term payment obligations and long-term contracts).
135. See Marek. supranote 59, 2003-6 (discussing the impact of the conversion on long-term supply and
service contracts). Reference is made to a survey by Russell J. Weintraub reporting that 89% of large companies
enter into long-term contracts and long-term is defined as over one year in duration. Id.; see alsoGruson, supranote
9, at 72 (discussing the impact of the conversion on long-term payment obligations).
136. See generally Russell J. Weintraub, A Survey of Contract Practiceand Policy, 1992 WIS. L REV. 1
(1992) (surveying the extent to which long-term contracts are used to buy or sell products, the methods by which
such contracts provide for substantial changes in market prices, and the frequency with which companies request
relief from or modification of contractual obligations).
137. See Gruson, supranote 9, at 94 (stating "the frustration of purpose defense may not be available where
the event, which allegedly frustrated the purpose of the contract, was clearly foreseeable" and substitution of the
new currency for the old currency is possible).
138. See id. at 72 (providing a detailed analysis of the impact the introduction of the euro may have upon
long-term payment obligations).
139. See Marek, supranote 59, at 2003 (discussing affected transatlantic commercial contracts).
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denominated in the franc may be considered invalid in non-European countries,
such as the United States and Japan, if no provision addressing the conversion to the
euro has been included in the contract."4 An example of the issue is as follows.
Uniform Commercial Code section 1-105 provides contracting parties the power to

choose the applicable law to govern their transactions.14 1 If the parties fail to agree
to a choice of law clause, UCC section 1-105 states that the UCC applies to any
transaction bearing an appropriate relation to the U.S. 42 Therefore, if an
"appropriate" relation to the U.S. can be found, and no choice of law clause has

been adopted in the contract, U.S. courts will likely apply the UCC to the
transaction. 43 Use of the UCC may result in an outcome more favorable to the U.S.
party.1 "4The outcome will likely boil down to whether the contracting parties have
chosen French law 45 to govern the agreement or a non-EU state law.14 A more
complex continuity of contract issue exists with respect to derivative financial
instruments.

140. See d (noting that the described situation gives rise to the continuity of contracts issue).
141. U.C.C. § 1-105 (1997) (subsection (1) states the rights of the parties to a transaction involving foreign
trade to choose their own law). That right is limited to jurisdictions to which the transaction bears a "reasonable
relation," meaning ajurisdiction where a significant enough portion of the making or performance of the contract
is to occur. Id. Where there is no agreement as to the governing law, the UCC applies to any transaction having an
appropriate relation to any state which enacts it. Id. Where a transaction has significant contacts with a state which
has enacted the UCC and also with other jurisdictions, the question what relation is "appropriate" is left to judicial
decision. Id.
142. See U.C.C. § 1-105 (1) (stating "except as provided hereafter in this section, when a transaction bears
a reasonable relation to this state and also to another state or nation the parties may agree that the law either of this
state or of such other state or nation shall govern their rights and duties. Faling such agreement this Act applies
to transactions bearing an appropriate relation to this state").
143. U.C.C. § 1-105 (the official comments state that "where there is no agreement as to the governing law,
the Act is applicable to any transaction having an 'appropriate' relation to any state which enacts it").
144. U.C.C. § 1-105 (the official comments stipulate that "common-law choice of law often tests on policies
of giving effect to agreements and of uniformity of result regardless of where suit is brought").
145. The reference to French law includes EU legislation binding on the Member States since all Member
States are subject to the regulations posed by the EU.
146. See Gruson,supra note 9,at73 (discussing obligations governed by the law ofthe country ofthe foreign
currency).
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D. DerivativeFinancialInstruments
Derivative contracts and franc-denominated contracts are among the contracts
most exposed to continuity risks when the franc is converted to the euro." 7 A
derivative contract is a financial instrument that derives its value in whole or in part
from the performance of some other financial instrument or variable including
securities, currencies, rates, or indices of asset values.'" For example, a securities
(stock) option is a derivative because it derives its value from the value of the
underlying stock. 49 Likewise, a currency option derives its value from the value of
the underlying currency.1 OMost derivative instruments are classified as foreign
exchange contracts, interest rate contracts, commodity contracts, or equity
contracts."' Derivatives such as indexed currency option notes (ICONS),' and
cross-currency fixed interest rate swaps function to hedge against exchange rate or
interest rate volatility across currencies.1 3 A foreign currency option is a contract
giving the option purchaser (the buyer) the right, but not the obligation, to buy or
sell a given amount of foreign exchange (the underlying currency) at a fixed price
54
per unit for a specified time period (until the maturity date).
Global financial markets have increased the use of over the counter (OTC)
derivatives to record levels in recent years.' 55 In 1991, the amount of all global

147. See Meyers & Levie, supra note 3, at 344 (noting that derivative contracts used for hedging against
interest rate and exchange rate volatility across two prospective EMU currencies or between an EMU currency and
the U.S. dollar are the contracts most exposed to the risk of challenges for frustration and impracticability of
contract); see also Michael S.Lesak, Comment, FASB's Folly: A Look at the Misguided New Rules on Derivatives
Valuation and Disclosure, 29 LoY. U. CI. LJ.649, 649-50 (1998) (introducing the nature and uses of derivative
instruments, the basis for financial accounting standards, and the current accounting treatment of derivatives).
"'Derivative' is a general term that describes a growing array of financial products." Id."A derivative is a financial
instrument that derives (hence the name) its value from an underlying asset, reference rate, or index." Id
148. See Adam Waldman, OTC Derivatives & Systematic Risk: Innovative Financeor the Dance Into the
Abyss?, 43 AM. U.L. REV. 1023, 1026 (1994) (explaining derivative contracts in detail and commenting on the
systemic risks associated with OTC derivatives).
149. Derivate Instruments and Primary Instruments (visited Oct. 23, 1998) <http'//www.
contingencyanalysis.com/glossaryderivativeinstrument.htm> (defining derivative instruments).
150. See id.
151. See Waldman, supranote 148, at 1026 (explaining the mechanics of derivatives and listing common
forms of derivative contracts).
152. See id (stating ICONS are variations of the dual currency bond with all payments in one currency but
with principal payment indexed to currency exchange rate at maturity).
153. See Meyers & Levie. supranote 3, at 344 (noting the types of derivative contracts that are susceptible
to continity of contract issues).
154. EnEmAN SToNomti, MULTNATIONAL BUSINESS FINANCE, at 127 (5th ed. 1989) (defining foreign
currency options).
155. See Waldman, supra note 148, at 1023 (providing statistics on the growth of derivative contracts). Over
the counter derivatives are derivatives that are not traded on an exchange. Id.; see also OCC Bank Derivatives
Report Second Quarter 1998, Comptroller of the Currency Administrator of National Banks, at 1-3 (reporting on
second quarter 1998 derivative contracts); see also, Lesak, supra note 147, at 653 (defining "over-the-counter"
derivatives as "custom-made to the end-user's specifications and sold by dealers and investment banking firms").
Over-the-counter traded derivatives are private contracts that are not guaranteed by a clearinghouse and are not
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derivatives on both organized exchanges and OTC markets was approximately $10
trillion.'-' By June 1998, the amount of derivatives in insured commercial bank
portfolios was approximately $28.2 trillion."' 7 Of the
$28.2 trillion, $7.4 trillion (or
15
26%) consisted of foreign exchange rate contracts. 1
The nature of derivatives allows business owners, banks and wealthy
individuals to hedge risks in almost any financial transaction. 59 For example, a U.S.
company manufacturing and selling computers to the French company could secure
an exchange rate derivative instrument that would rise in value if the franc dropped
in value before payment was received in francs. 16° On the other hand, if the franc
increased in value before payment was made, the U.S. company would not exercise
its exchange rate option derived on the value of the franc. t6 The currency
derivatives market allows a company to transfer those risks it is unwilling to bear,
providing protection against currency fluctuations. 62 Given the fact that the
exchange rate derivative contract's primary purpose is to hedge against or eliminate
risks associated with exchange rate fluctuations, it is ironic that these contractual
63
arrangements are threatened most by the continuity of contracts issue.
The continuity of contracts issue as it relates to derivative contracts arises when
non-EU companies challenge the conversion of the franc to the euro.'" The issue

regulated by federal regulations. Id
156. See Waldman, supra note 148, at 1026 (noting that derivative instruments are altering the global capital

markets).
157. OCC Bank Derivatives Report Second Quarter 1998, see supra note 155 (providing statistics on
derivatives in insured commercial banks).
158. See id.
159. See Waldman, supra note 148, at 1029 (discussing the primary use of OTC derivative instruments). For
example, "a derivative instrument that rises in value when cattle prices go up can protect McDonald's hamburger
profits, just as one that rises in value when cattle prices go down affords protection to a cattle rancher." L Hedging
is the function of acquiring a position in a derivative instrument that moves opposite in value from the planned
position with the goal of protecting anticipated profits. Id; see also Lesak, supra note 147, at 650 (explaining the
purpose of using derivatives includes speculation or risk management).
160. See Waldman, supra note 148. at 1029 (explaining the concept of hedging to protect profits against
fluctuations in prices, exchange rates, and interest rates).
161. See 1d.
162. See id at 1029-30 (noting that many businesses only want to bear those risks that they can manage and
hedge against those risks that are not within the scope of their primary business); see also Lesak, supra note 147,
at 651-52 (explaining that a primary use of the derivative instrument for businesses is to manage risks). "Seventyfive percent of corporations and virtually all financial institutions admit to using derivatives for risk management."
Id Businesses typically utilize derivatives to hedge against risks that are not a part of a firm's ordinary course of
business, such as changes in currency exchange rates and interest rates. Id
163. See id at 1030 (mentioning the introduction of the euro has the potential of exposing the holder of the
derivative contract to the same risk that the derivative instrument is designed to hedge against due to the fact that
it is arguable whether the derivative contract even exists once the currency on which it is based is abolished or
replaced).
164. See Meyers & Levie, supra note 3, at 345 (noting that derivative contracts, due to their nature, are most
exposed to the arguments of frustration, impracticability, or similar contract law theories).
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relates to both forward contracts for francs and contracts denominated in francs. 165
When the conversion takes place the franc will no longer be a currency of value,
rather the value will be converted to the euro at a fixed predetermined exchange
rate." Although secondary markets may remain for a period of time following the
initial conversion period, for purposes of satisfying contractual agreements, the
franc will no longer exist1 67 In fact, in very simple terms, a currency option contract
aimed at hedging against the exchange rate between the dollar and the franc will
essentially be worthless when the franc is converted to the euro since the franc will
no longer exist and will no longer be a traded currency.'" Moreover, it is possible
that the contract no longer exists since the entire basis for the contract has
disappeared."6 An analogy would be a stock option contract that derives its value
on the Netscape browser stock. 70° If Netscape were to file Chapter 7171 bankruptcy
and liquidate its assets, the Netscape stock value would become zero. Likewise, the
would be derived on a zero value stock and would become worthless
option contract
17 2
as well.

Because the franc no longer exists at the time of mandatory conversion and the
terms of the contract are derived from the existence of the franc as a marketable
currency, the continuity of contract issue arises.173 The continuity of contract is
subject to the significant risk of challenge by counter-parties under contract law
theories such as frustration, impossibility, or impracticability."74 The basis for
claiming these theories is: (1) the legal tender specified in the contract is no longer
available, (2) the risk that the euro may not maintain as strong an economic value
as the franc is a risk that the parties did not bargain for, and (3) the entire basis for
the contract as it was negotiated no longer exists.'75 Applying the continuity of
contract issue to an example brings this issue to life.176 Assume a U.S. company

165. See generally Waldman, supra note 148, at 1026 (providing definitions of derivative contracts and a
thorough analysis of derivative contract risk management).
166. See Goebel, supranote 1, at 309 (noting the policy decisions and measures necessary to prepare for

EMU).
167. See Meyers & Levie, supra note 3. at 327 (explaining stage three of the process of monetary integration).
168. See in&a notes 169-206 and accompanying text (pertaining to derivative contracts).
169. See infra notes 170-172 and accompanying text (providing an analogy using Netscape's stock value).
170. Netscape was chosen for purposes of example only.
171. BLACK'S LAW DIcUrioNARY 148 (6th ed. 1990) (defining Chapter 7 Bankruptcy as a "proceeding
designed to liquidate the debtor's property, pay off his or her creditors, and discharge the debtor from his or her

other debts").
172. See Derivative Instruments and Primary Instruments, supra note 149, at 1 (defining derivative
instruments and providing examples of common derivatives in the financial market).

173. See Lavelle, supranote 6, at BI (presenting the continuity of contracts issue and noting legislative
progress aimed at combating the EU contract issue).
174. See Meyers&Levie, supra note 3.at345 (noting the theories by which parties can challenge contract).
175. See Gruson, supra note 9, at 87-94 (providing a broad overview of contract theories such as
impracticability, impossibility, and frustration of purpose).
176. See infra notes 177-184 and accompanying text (giving an example of the use of a derivative contract
and the impact conversion to the euro may have on the derivative contract).
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enters into a contractual arrangement with a French company and the terms of the
contract stipulate that payment will be made in francs. 1" In addition, assume the
U.S. firm and the French firm desire to minimize their exposure to fluctuations in
the value of the franc.1 78 They do so by entering into exchange rate contract
options.17 9 If the value of the franc drops, the U.S. firm would exercise its option to
protect itself from the devaluation in the French currency.180 Likewise, if the value
of the franc increases, the French firm would exercise its exchange rate option to
offset the increase in the value of the franc.18 1 Also assume that the franc is
converted to the euro and the terms of the option agreement did not specify
anything other than the franc as the basis of the agreement. s2 Depending on the
fixed exchange rate determined by the EU, and the value of the euro against the
dollar at the time of the conversion and subsequent to the conversion, one of the two
parties will be disadvantaged if the euro increases or decreases in value in relation
to the fixed exchange rate.18 3 If the magnitude of the disadvantage is significant, the
disadvantaged party could argue that the substitution of the euro for the franc will
make performance of the contract denominated in the franc impossible, or at least
impracticable.'" This argument will arise if the contract does not address the
conversion of the franc to the euro.1 s If the euro is referenced as a substitute
currency, the contract will continue and its value will be derived from the value of
the euro. 86 However, if no mention of the euro is made in the contract and the
parties did not contemplate this critical European milestone when they entered into
the contract, performance under the contract may in some non-EUjurisdictions be

177. See Gruson, supra note 9, at 72 (explaining suits for payment in an old national or euro currency).
178. See Joel Trachtman, Joint Report by the Baste Committee on Banking Supervision and the Technical
Committee of the International Organisation of Securities Commission ("IOSCO"): Framework for Supervisory
Information about the DerivativesActivities of Banks and Securities Firms, 1996 BDIEL AD LEXIS 30 (1995)
(Official Citation: Secretariat, Basle Committee on Banking Supervision), at 1-3 (presenting a framework for

supervisors to assess information about the derivatives activities of banks and securities firms with the idea that it
is important that supervisors continuously improve their understanding of how these instruments affect the overall
risk profile and profitability of banks and securities firms).
179. See supranote 150 and accompanying text (defining an exchange rate contract option).
180. See supra notes 147-63 and accompanying text (introducing derivative contracts and how they operate
to reduce risk); see also Lesak, supranote 147, at 652 (commenting that a "good hedge" exists when neither profit

nor loss occurs).
181. See Lesak, supra note 147, at 652.
182. See Gruson,supranote 9, at 98 (explaining the law as it applies to a parallel situation where the contract

is based on the ECU at the time of conversion to the euro).
183. See Meyers & Levie, supra note 3, at 348 (expressing some of the concerns that arise with respect to
the introduction of the euro).
184. See Gruson,supranote 9, at 90-91 (setting forth the arguments of impossibility and impracticability of
performance in relation to the substitution of the euro for the old national currencies).
185. See idL at 91-92 (providing background support for the premise that one could not argue impracticability
if the parties anticipated the introduction of the euro and drafted language in the contract to address the conversion).
186. See id at 98 (noting that contractual provisions addressing the substitution of the euro for the existing
currency should be written to avoid a conflict with the EU Council Regulations).
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judged impossible assuming the forum selection clause in the contract allows for
the issue to be litigated outside the Member State.1i 7
Many authors highlight the concern associated with derivative contracts. Few
authors expound on the concern.s Those that have attempted to address the issue
refer to solutions such as that proposed by the EU.18 9 According to Article 235
Regulation, the currency on which the contract is derived such as the franc, or ECU,
will automatically convert to the euro.' g In reality, this is a simple solution and at
first glance seems logical. However, breaking the issue into components presents
an entirely different outlook. For instance, when the conversion to the euro occurs,
all derivative contracts that are based on the franc could simply be "reinterpreted"
to mean the euro. t'9 This could result in devastating losses for a party that entered
into a derivative contract with another party to hedge against or eliminate risk.' 92
The entire reason for entering into the derivative contract is to reduce risk. 93 Being
required to accept the dynamics of a multi-nation currency as a replacement for the
franc hardly seems to be within the realm of reasonable when evaluating continuity
of contract issues."9 ' This adds an element of risk to the contract that was not
present in the original agreement. 9

187. See id. at 91 (noting that the modem view on impracticability requires a party to show that "(1) the event
must have made performance as agreed impracticable, and (2) that nonoccurrence of the event must have been a
basic assumption on which the contract was made").
188. See id. (arguing against permitting a party to claim impracticability). The author ignores the potential
harm that results in this scenario and instead focuses on the foreseeability of the evenL However, with respect to
long-term contracts and derivative contracts, the introduction of the euro has been a gradual process that has
undergone significant delays and changes in approach. Id To assume that parties should have contemplated the
conversion ofa given currency to the euro is easier argued in hindsight now that the timeline is much more definite.
L
189. See infra notes 217-30 and accompanying text (explaining Regulation 235, the legislation proposed by
the EU to address the continuity of contracts issue without interrupting existing contracts).
190. See infra note 220 and accompanying text (explaining the primary thrust of Regulation 235).
191. d
192. See infra notes 196-206 (discussing how a party to a contract may be disadvantaged by a simple
conversion of the existing currency to the euro); see also Trachtman, supra note 178, at 8-28 (explaining the
catalogue of information that has been identified as important for an evaluation of derivatives risks). The
information identified in the catalogue covers the areas of credit risk, liquidity risk, market risk, and earnings. Id.
193. See supra note 159 and accompanying text (noting that a primary purpose of a derivative contract is to
reduce or eliminate contractual risks arising from fluctuations in exchange rates); but see Lesak. supra note 147,
at 650 (commenting that some use the derivative instrument for speculative purposes though this is discouraged
by derivative regulations).
194. Bezuidenhout, 1st Ed-Euro Raises Critical Legal Questions, BUSINESS DAY (South Africa), Jan. 20,
1999, Perspectives at 9 (highlighting issues "concerning the enforceability ofcurrency obligations that fall due after
1999"). The author identifies several precedents from jurisdictions that underwent currency changes decades ago
where the courts required the debtors to make payment in the new currency. Id. However, the author then states that
there is no precedent in South Africa, law to address the issues regarding the introduction of the euro. Il The author
joins the majority in glossing over derivative contracts and simply references equitable principles applied by various
jurisdictions. Il
195. See Meyers &Levie, supra note 3, at 344 (listing several approaches private parties can take to minimize
their risk with instruments denominated in a currency that will convert to the euro).
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Theoretically, the euro may be a more stable currency due to the strength it
summons from all the member-nations.19 However, in the business of hedging

against risk, a more powerful currency is not always better.1 9 The party securing
a contract derived upon the franc may choose to hedge against a decrease in the
value of the franc, with the anticipation that it may in fact decrease in value."g Had
the parties contemplated the conversion to the euro with anticipation that the euro
would be stronger than the franc, the hedge may not have been necessary, resulting
in the party bearing a cost that they would not have chosen to bear had they

anticipated the conversion. 19 Also, the parties may enter into derivative contracts

for speculative purposes rather than to hedge against risk, and this objective may
be frustrated by the conversion to the euro.? The euro may react in a manner much

different than the franc, resulting in a potentially different financial outcome for the

parties. 2°1 It is unreasonable to think that the fixed conversion rate from francs to
euros will remain steady for more than a short period of time. In fact, the fixed
conversion factor may not reflect the effect of new Member States joining the single
currency agreement over time.203 The impact of each new state can be significant

to the value of the euro.2 As discussed above, the derivative contract is most at risk

of being frustrated by the introduction of the euro in that the continuity of contract
will be frustrated when the franc is no longer a valid currency. 205
Due to the various continuity of contract issues resulting from the introduction
of the euro, the EU set out two significant Council regulations that govern the
introduction of the euro. 206

196. See Elke Thiel, Political Implication: The Euro:Should the U.S. Wlrry?, 4 COLUM. . EUR. L 447,447
(1998) (noting that the euro is expected to increase the attractiveness of the European financial market).
197. See Meyers & Levie, supra note 193, at 344 (noting that private parties should renegotiate existing
contracts to avoid the risk of having their contract interpreted in a way that is unfavorable to their position).
198. See id.
199. See id.
200. See Lesak, supra note 147, at 650 (commenting that some parties use derivative instruments for
speculative purposes, though this is discouraged in the industry through regulations); see also infra notes 270-74
and accompanying text (explaining how the doctrine of frustration of purpose applies to the continuity of contracts
issue).
201. See Lesak, supra note 147, at 650; see also infra notes 270-74.
202. No Need to Intervene, supra note 120, at INT'L NEWs (expressing concern with the poor performance
of the euro with respect to the dollar in the first 35 days following its inception).
203. See Meyers & Levie, supra note 3, at 339 (commenting that continuity of contracts will be a continuing
issue as new Member States subsequentlyjoin the EMU); see also Raymond O'Rourke, Changing to Eurocurrency,
NEW LJ., Jan. 23, 1998, at 82 (discussing the fact that the United Kingdom will join the EU after 2002 and noting
the impact that the United Kingdom will have on the euro).
204. See Myers & Levie, supra note 3.
205. See infra notes270-274 (referencing the doctrine offrustration ofpurpose as defined by the Restatement
[Second] of Contracts).
206. See Meyers & Levie, supra note 3, at 335 (commenting on legislation enacted by the EU to address the
continuity of contracts issue and other issues resulting from the introduction of the euro).
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IV. EU LEGISLATION

GOVERNING THE INTRODUCION OF THE EURO

The primary legislation governing the introduction and use of the euro includes
Regulation 1091(4) and Article 235.' These two regulations were issued by the
European Union Council to give policy force to the decisions reached by the Madrid
European Council in December 1995. The regulations are binding on all Member
States of the Union and their citizens and have direct force of law in the Member
States within their geographical scope of application, without the need for further
national legislation.m This section provides an overview of the two EU regulations.
A. Regulation 1091(4) Fixing ConversionRates
According to Regulation 1091 (4), beginning January 1, 1999, the euro will
become the single currency of the Member States admitted to stage three and will

be substituted for their national currencies at fixed irrevocable conversion rates.210
The national currencies of the EMU participants will cease to exist as currencies in
their own right as of January 1, 1999, though they will exist as sub-units of the euro

in a fixed conversion relationship corresponding to the January 1, 1999 conversion
rates. 21 As of June 2002, the national currencies of the EMU participants will

completely lose their status as sub-units of the euro, effectively eliminating their
existence. 2 Also, per 1091(4), EMU participants will redoniminate their
outstanding pre-1999 government debt in euros starting January 1,1999.21 In Stage
Three, pre-1999 legal instruments will not be automatically altered by the January
1, 1999, introduction of the euro, and in fact, existing legal instruments may
continue to be performed in the national currency they are denominated in until
December 31, 2001.214 After December 31, 2001, legal instruments still expressed
in a national currency, such as the franc, will automatically be redenominated in
207. See Goebel, supra note 1, at 315-17 (explaining the essential regulatory measures necessary for the
creation and introduction of the euro).
208. See generally Treaty on European Union, supranote 7 (setting forth the common provisions, articles
and regulations by which the EU will be governed); see also Goebel, supra note 1,at 249 (outlining the regulations
binding on all EU Member States).
209. See Goebel, supranote 1, at 317 (outlining the regulations binding on all EU Member States); see also
Meyers & Levie, supranote 3, at 335 (providing a brief overview of the EU legal framework for the introduction
of the euro);s see generally Treaty on European Union (visited Nov. 1, 1998) <http.//www.
gulliver.l.demon.co.uk/alltitl> (setting forth the common provisions, articles and regulations by which the EU will
be governed).
210. See Meyers & Levie, supranote 3,at 335 (noting that the conversion rates will be fixed by the Council,
pursuant to Article 1091(4) of the EC Treaty).
211. See id. (providing a brief overview of Article 1091(4)).
212. See id. at 336 (national central banks will continue to exchange national currency coins and banknotes
issues against the euro for an undefined period of time).
213. See id. at 336 (explaining the significant aspects of 1091(4)); see also Treaty on European Union (setting
forth the provisions of the treaty including the articles that govern the conversion to the euro).
214. See Myers & Levie, supra note 3, at 337 (discussing the timeline of the conversion to the euro).
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euros. 215 While Regulation 1091(4) establishes important conversion criteria such
as timing and the appropriate conversion rates for Member States participating in
the conversion, Regulation 235 addresses the more important issue
of continuity of
216
contracts which stretches beyond the bounds of Member States.
B. Article 235 Regulation on Continuity of Contracts

Regulation 235217 is an important provision concerning continuity of
contracts.2 8 It applies to all EU Member States, including those that have opted out
of converting to the euro by 2001.219 The regulation provides that, notwithstanding
prior agreements among the parties, the introduction of the euro will not have the
effect of altering the terms of a legal instrument or of discharging or excusing
performance under any legal instrument, nor give a party the right to unilaterally
alter or terminate such agreements.' This rule is meant to eliminate common
contract performance claims based on frustration of purpose, impossibility,
impracticability, material alteration of terms, and inequity." Thus, if EU law
applies to the contract, the continuity of contract issue is addressed by Regulation
235 and resolved through a conversion to the euro at the conversion rate fixed in
Regulation

222
10 9 1 (4 ).

Article 3 ofRegulation 235 indicates that parties are permitted to agree to terms
that supercede Regulation 235.2 In other words, contract clauses referencing the

215. See id (noting that January 1, 2002,represents the day that most continuity of contracts claims will
begin to surface since the redenomination will occur on January 1, 2002). The rounding rule of Regulation 235 will
apply to the redenomination. ld.
216. See i&Lat 338 (mentioning that regulation 235 became effective on June 20, 1997, though the provision
pertaining to the replacement of the ECU will become effective January 1, 1999); see also Treaty on European
Union, supm note 7.
217. See Goebel, supra note 1, at 316 (stating that Regulation 235 is commonly known as the Article 235
Regulation because it was adopted by use of Article 235 of the EC Treaty). It is also known as the continuity of
contracts regulation. Il; see also Meyers & Levie, supra note 3, at 338 (noting that Regulation 235 contains
provisions on continuity of contracts, the euro's replacement of the ECU, and conversion and rounding).
218. See Meyers & Levie, supra note 3, at 338 (defining Article 3). Article 3 states: "the introduction of the
euro shall not have the effect of altering any term of a legal instrument or of discharging or excusing performance
under any legal instrument, nor give a party the right unilaterally to alter or terminate such an inswument" L. This
provision is subject to anything which parties may have agreed. Council Regulation EC1103/97, art 3. 1d
219. See id (noting the applicability of Article 3).
220. See I& (defining the scope of Article 3).
221. See Goebel, supra note 1, at 317 (noting that the regulation provides for freedom to contract otherwise
and parties may agree to the contrary).
222. Seesuprnote210-21and accompanying text (explaining Regulation 1091(4) Fxing Conversion Rates,
and Article 235 Regulation on Continuity of Contracts).
223. See Meyers & Levie, supra note 3, at 340 (noting that parties may agree to their own terms in addressing
the issues presented by the conversion of a national currency or EMU to the euro).
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introduction of the euro may provide for results contrary to the default results
provided for by the regulation, respecting party autonomy.2
Recital 7 of Regulation 235 indicates that continuity of contract means that in
the case of fixed rate instruments, the nominal interest rate payable by the debtor
is not changed by the introduction of the euro.225 The general assumption is that the
interest rate of a Member State will be close to that of the level of the other EMU
participants at the time of conversion. However, at the time of the conversion it
is likely that parties will be holding long-term contracts with fixed interest rates,
entered into several years before the country's admission to EMU, that are
significantly higher or lower than the interest rate of the EMU.W
Regulation 235 was adopted as a result of speculation and concern in business
communities that contract parties disadvantaged by the introduction of the euro
would invoke contract law theories existing in many jurisdictions that excuse
performance in the event of unforeseen situations that change the economics of the
contract.2 The EU is hopeful that non-member nations will adopt Regulation 235
into their jurisdictions to eliminate the potential application of traditional contract
law theories 2 9 The legislation of Member States, such as France, governing
conversion to the euro parallels that of the EU, however, with very few exceptions,
jurisdictions in the U.S. and other non-member nations have not universally
addressed the specific contractual issues of the new euro.m

224. See id (regulation 235 does not supercede the language in the contract ifthe contractual language clearly
addresses the introduction of the euro).

225. See id at 339 (providing an explanation of Recital 7 which is a subsection of the Article 235 Regulation
governing the scope of continuity of contracts).
226. See id
227. See idu at 321 (providing an example of when the conversion to the euro clearly puts one party at a
disadvantage).
228. See id
229. See Goehel. supra note 1, at 317 (explaining Regulation 235 and the various Recitals within the
Regulation). Because the Regulation's terms represent the monetary rules of the jurisdiction issuing the currency,
the hope is that third country jurisdictions will adopt the regulation. Jd
230. See Lavelle, supra note 6, at BI (noting that only California, New York, and Illinois have introduced
legislation on EU contract issues).
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V. FRENCH AND NON-EU LEGISLATION GOVERNING
Cow-rNurry OF CONTRACrS

While the EU has attempted to mitigate the continuity of contracts issue
through Regulation 235, binding legislation on the matter has not yet been
formalized in many non-EUjurisdictions.3 If the obligation is governed by French
law then the assumptions made by Regulation 235 will be adopted by the French
courts.232 However, if the obligation is governed by a non-EU jurisdiction, then the
result is much less predictable. 3 3 Regardless of the governing jurisdiction, contract
interpretation may impact the decision of the court based on theories such as
impossibility, impracticability, and frustration of contract3 4
A. ObligationsGoverned by FrenchLaw
When parties enter into contracts that are derivative to the franc or denominated
in the franc, they usually include a choice of law provision in their contract that
establishes the jurisdiction's laws that will enforce the contract in the event a
dispute arises. 235 If the parties to a contract elected to have their contract governed
by the laws of France, such choice of law will be recognized by U.S. States as long
as the transaction reasonably relates to the jurisdiction of France.3 6 The law of
France would be applied along with the monetary laws of France, including the
regulations governing the replacement of the franc with the Euro.37 This approach

231. See id; see also P.Devarajan, Indian Cos May Not Make the Shift to EuroEasily, Bus. IJNE, Jan. 13,
1999, Business Section (noting that India will continue trading in U.S. dollars rather than the euro until it is able
to draft continuity of contract legislation); see also Bezuidenhout, supra note 194, at Perspectives 9 (highlighting
that countries such as South Africa recognize the critical legal questions raised by the euro but have not enacted
legislation to address the concern).
232. See Meyers & Levie, supra note 3, at 338 (providing a summary of Regulation 235 and noting that
Regulation 235 applies to all EU Member States including those that do not participate in phase three through
adopting a single currency).
233. See id at 341 (noting that the continuity of contract issue arises in contracts governed by the laws of
non-EU jurisdictions as well).
234. See infra notes 271-79 and accompanying text (exploring UCC and common law theories of contract

performance).
235. See Gruson, supranote 9, at 73 (looking at obligations governed by the law of the country of the foreign

currency).
236. See id. at 74 ( providing the legal analysis for answering the question of whether a U.S. court will
recognize the currency laws ofa country which has abolished the currency stipulated in the contract). A "reasonable
relationship" requires that the state of the chosen law have a substantial connection to the transaction. Id
237. See id at77 (assuming both a reasonable relationship between the transaction and thejurisdiction whose
law has been chosen). It also assumes that the choice of law does not conflict with a greater public policy of another
jurisdiction that would overcome the choice of law clause. Id Having apublic policy that is offended by application
of the law governing the introduction of the euro is not something that would occur very often. Id
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was followed in two U.S. cases involving currency conversions. 238 In Doughtery v.
EquitableLife AssuranceSociety of the United States,2 39 the court considered the
validity of obligations to pay under Russian insurance policies entered into by the
insured prior to 1918, which were subsequently declared null and void by Soviet
legislation in 1919.20 One of the questions raised concerned the effect upon these
obligations of the introduction of a new currency.2" The contract provided for
payment in the old czarist ruble, which was the currency in effect at the time the
contract was signed 2 2 After 1924, the Chervonetz gold rubles became the only
legal tender in the Soviet Union.2 3 The parties had agreed on Russian law and the
courts held that Russian law should govern the contract.m Since the insurance
contracts had been declared null and void in Russia by legislation, the court held
that the plaintiff had no further rights under the policies pursuant to Russian law.2' 5
InJohansenv.ConfederationLifeAss'n,M the plaintiffs demanded payment on
life insurance policies issued by a Cuban branch of the defendant Canadian
insurance company.2 The contracts named Havana, Cuba as the place of payment.
The contracts also provided that the amounts payable should be paid in the lawful
currency of the U.S., but did not contain a choice of law clause.' In 1951, the
Cuban government passed a law stating that all obligations denominated in U.S.
u The court held for the application of
currency were to be settled in Cuban pesosO
Cuban law and required that the payments be made in Cuban pesos.2 °
In the case of contracts with U.S. companies, if no choice of law clause has
been identified in the contract, the court will be required to determine the effect of
a currency substitution by evaluating the contract's objective connections to the
relevant jurisdictions, according to modern U.S. conflict-of-laws rules." 1Given the
fact that Regulation 235 is binding on participating EU Member States, a U.S. court
would likely apply the EU regulations governing the introduction of the euro as part

238. See infru notes 239, 246 and accompanying text (briefing the cases Dougherty v. Equitable Life
AssuranceSociety of the UnitedStates and Johansen v. ConfederationLife Associaton). Both cases involve factual
scenarios similar to that presented by the intlrduction of the euro-a new currency replacing an existing currency.
I
2e
239. See Doughtery v. Equitable Life Assurance Society of the United States, 193 N.E. 897 (N.Y. 1934).

240. See Equitable Lie Assurance Society of the United States, 193 N.E. at 897.
241.
242.
243.
244.
245.
246.
247.
248.
249.

See !& at 900.
See id. at 898-99.
See id&at 904-06.
See id. at 898-99.
See id. at 900-01,903.
See Johansen v. Confederation Life Ass'n, 447 F.2d 175 (2d Cir. 1971).
See Confederation Life Ass'n, 447 F.2d at 175.
See id. at 177.
See i&

250. See id. at 180-81.
251. See Gruson, supra note 9, at 75 (using a center of gravity test or a grouping of contracts test, the court
would apply the law of the state having the greatest connection to the matter in dispute).
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of the law of the contract if the contract were governed by the law of a participating
EU Member State such as France. 2
B. ObligationsGoverned by Non-EUJurisdictions
Obligations governed by non-EUjurisdictions present a much more diverse set
of outcomes. s3 These outcomes depend largely on the specific non EUjurisdiction
being evaluated. However, certain U.S. and international contract theories help
determine what the likely outcomes will be depending on the language of the
contract and interpretation of the language of the contract.' The theories that
follow include, the law chosen to govern the contract, the law that governs the
money, application of the Uniform Commercial Code (U.C.C.) (specifically § 2615) for sale of goods contracts and the Restatement (Second) of Contracts,
application of the CISG, application of the UNIDROIT principles, and finally, the
approach taken by several U.S. jurisdictions to date.255
1. Law of the Contractand Law of the Money
A choice of law clause, in which the parties elect non-French or non EU law,
generally precludes the application of all other laws.? However, the U.S. courts
recognize the conflict-of-laws principle that each sovereign state possesses the
authority to decide what constitutes legal tender within its territory.' The
recognition of the franc, or euro, as legal tender as well as the determination of that
currency's nominal value would be determined by the "lex monetae" (law of the
money), the law that France would apply since the issue pertains to French or EU
currency.0ss In Trinh v. Citibank,N.A., 259 the court applied Vietnamese currency law

252. See ihL at 77 (examining obligations governed by the law of the country of the foreign currency).
253. See infra notes 254-99 and accompanying text (outlining the multitude of legal results possible where
non-EU jurisdictions are involved). The analysis presented provides a general overview of the laws that could be
fisted in the contract to govern the transaction. Id.
254. See id
255. See Gruson, supra note 9, at 72-73 (discussing the concern that after the introduction of the euro,
payment obligations denominated in old national currencies may be considered invalid in non-European countries);
see also Marek, supra note 59, at 29-32 (outlining the various national and international laws that govern the
continuity of contracts issue).
256. See Gruson, supra note 9, at 73 (looking at suits for payment in an old national currency or in Cur, the
author addresses obligations governed by the law of the country of the foreign currency).
257. See Id. at 78 (noting the doctrine known as "lex monetae"or" the law of the money").
258. See d (explaining that "law of the money" is defined as the "lawof the state that issued the currency
as legal tender"). Under this theory, the law of the money would govern the contract regardless of the substantive
law applied to the contract as a result of a choice of law clause. l
259. See Trinh v. Citibank, N.A., 623 F. Supp. 1526 (E.D. Mich. 1985), aff'd, 850 F.2d 1164 (6th Cir. 1988)
(explaining that the contract in Trinh was governed by Vietnamese law); see also Gruson, supra note I, at 78-80
(referencing cases that have applied the LexMoneae principle). According to Michael Gnison, no U.S. court has
had the opportunity to decide whether it would apply the national law of a foreign currency to an agreement
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and converted an old Vietnamese currency into the new Vietnamese currency by
means of the official conversion rate.' However, the law of the contract 1 governs
issues regarding the effects of changes in the value or purchasing power of a
currency. United States jurisprudence has a conflict-of-laws principle known as the
act of state doctrine that essentially requires U.S. courts to regard foreign sovereign
measures as valid and applicable rather than examining the legality of acts of a
foreign country done within the country's own territory. 2 Replacement of the franc
with the euro is a foreign act of state and a judgment against a debtor for payment
in the old "franc" currency would violate the EU currency regulations. 2 3 Therefore,
when conversion to the euro is used by one party to its advantage, courts will use
the act of state doctrine to determine whether or not it should recognize that party's
claim.264 This could lead to three different results.
First, where a debtor has been sued for payment in an old national currency, she
will be able to successfully invoke the substitution of the euro for such currency,
in reliance on the act of state doctrine only if the situs of the payment obligation is
located in an EU Member State.2 Second, where a creditor sues for payment in
euro of an obligation denominated in an old national currency, the creditor must
prove under the act of state doctrine that the situs of the claim is located in an EU
Member State. Finally, where a creditor demands payment of an old national
currency obligation in U.S. dollars, the situs of the obligation being in a
participating EU Member State would not be sufficient for dismissal of the
complaint because ajudgment against the debtor in U.S. dollars would not violate
the EU currency regulations. 7
Where the contracting parties agree to a choice of law clause that identifies the
law of a state that is not a participating Member State of the EU, the question arises
as to what extent a non-Member State's court under traditional conflict-of-laws
rules could or would nonetheless give effect to the EU currency conversion

governed by the law of a state of the United States but denominated in a foreign currency.
260. See Grunson, supra note 9.

261. See Meyers & Levie, supranote 3, at 341 (noting that "lex contractus" is a view that the proper law of
the contract governs questions concerning the effects of changes in the value or purchasing power of a currency
rather than the alternative view that the law of the currency prevails).
262. See Grunson, supra note 9, at 81 (explaining that the act of state doctrine is a conflict of laws principle
that is often used in cases where the contracting parties have not agreed on a choice of law). The act of state
doctrine determines which law applies to the contract Id. The doctrine typically defers authority to the jurisdiction
where the situs of the loan agreement was originated. Id.
263. See Grunson, supra note 9, at 80-4 (demonstrating how the act of state doctrine applies to the euro

currency conversion).
264. See i&
265. See i& at 82 (explaining the likely results when one of the parties invokes the European currency
conversion to its advantage).
266. See id at 83.
267. See iS
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regulations.m For example, a U.S. court would likely refer to the Restatement
(Second) of Conflict of Laws [hereinafter Restatement of Conflict of Laws].20
According to the Restatement of Conflict of Laws, the state law chosen by the
parties to govern their contract will be applied unless such application would be
contrary to a fundamental policy of a different state which has a materially greater
interest than the chosen state in the determination of the particular issue.27 0
Assuming the conflict of law analysis identified U.S. law as the law chosen to
govern the contract, the continuity of contract issue would be addressed using
provisions of the U.C.C. or possibly the Restatement (Second) of Contracts.
2.

U. C. C. and Restatement (Second) of Contracts

Article 2 of the U.C.C. only applies to contracts for the sale of goods. It is
possible for foreign currency to be treated as a "good" when it is treated as a
"commodity," but this occurs only when the currency does not serve as a medium
of payment." 1 The U.C.C. would be most applicable to the general sale of goods
contract and the long-term contract.27 2 Section 2-615 of the U.C.C. provides for
excuse based on commercial impracticability when presupposed conditions fail to
occur.27 For impracticability to result a four part test must be satisfied: 1) the
occurrence of a supervening contingency, 2) the non-occurrence of the resulting
contingency was a basic assumption upon formation of the contract, 3) the
occurrence of the contingency rendered the agreed performance impracticable, and
4) the occurrence
of the contingency was not a risk assumed by the performing
4

party.

7

The doctrine of frustration of purpose, specifically applicable to derivative
contracts, is another theory by which parties could argue against upholding a
contract that is based on the franc. 275 The Restatement (Second) of Contracts section
265 (Restatement of Contracts) defines frustration of purpose as a situation where
an unforeseen event occurs which, even though performance is possible, destroys
the underlying reason for performing the contract and operates to discharge a

268. See. (exploring the impact the Restatement (Second) of Conflict of Laws has when the parties choose
the law of a state that is not a participating Member State of the EU).
269. See id. at 83-84 (noting that Section 187(2) of the Restatement (Second) of Conflict of Laws looks at
the circumstances under which the choice of law selected to apply to the contract should yield to the weight of the

public policy of another jurisdiction).
270. See id. at 84 (explaining that the more significant the relationship between the contract and the country
of the law chosen by the parties, the stronger the conflicting public policy must be of the country whose law would
apply in the absence of a choice of law clause).
271. See id. at 86 (applying U.C.C. § 2-614(2) to the currency conversion issue).
272. See id
273. See Uniform Commercial Code § 2-615(a).
274. Uniform Commercial Code § 2-615.

275. RFsTATEmENr(SECOND) OFCONTRACrS §265 (1992).
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party's duty of performance.2 6 A strong counter-argument against applying the
doctrine of frustration of purpose to the euro conversion is the notion that the mere
fact that what was expected to be a profitable transaction has turned out to be a
losing transaction is not enough to claim frustration." However, the sole purpose
of most derivative contracts is not to make a profit, rather it is to eliminate the risk
of exchange rate fluctuations.P8 Therefore, notwithstanding foreseeability, a private

party could make the argument that the obligation to accept the new currency in
place of the old at the risk of severe losses is not an event upon which the contract
was made3" A principle similar to frustration of purpose has been adopted by the
Convention on the International Sale-of Goods (CISG).

3. Convention on the InternationalSale of Goods (CISG)
The CISG is a federal treaty governing contracts for the international sale of
goods between parties located in participating signatory countries.3 ° The United

States is a participant in CISG as are the following European states: Austria,
Belgium, Denmark, Finland, France, Germany, Greece, Italy, Luxembourg,

Netherlands, Spain, and Sweden.28 The CISG creates a duty to perform and
provides a variety of remedies for breach of that duty.' However, the CISG also
excuses a party from contractual obligations if non-performance results from an
impediment outside the party's control.' Article 79 of CISG provides parties an
excuse from liability due to commercial impracticability when the party is not
responsible for the damage caused.2 Because the contracts governed by the CISG

276. See id.(stating: "where, after a contract is made, a party's principal purpose is substantially frustrated
without his fault by the occurrence of an event the non-occurrence of which was a basic assumption on which the
contract was made, his remaining duties to render performance are discharged, unless the language or the

circumstances indicate the contraly").
277. See Gruson, supra note 9, at 93-95 (arguing against using the doctrine of frustration of purpose when
payment upon performance is made in a substitute currency of the country of the original contract currency).
278. See supra notes 152-59 and accompanying text (discussing derivative contracts and the purpose they

serve in reducing risks associated with exchange rate fluctuations).
279. RSTAEmroFcoNTRAcTS, supranote 275.

280. United Nations Convention on Contracts for the International Sale of Goods (1980), 52 Fed. Reg. 6262,
6264-80 (March 2 1987) [hereinafter CISGI. A United States on-line database provides the full text of the treaty.
Convention on the International Sale of Goods (visited April 7, 1999) <http//cisgw3.aw.pace.edu/.; see also
Marec, supranote 59, at 2008-9 (explaining the scope of the CISG). The CISG applies to the contract unless parties
choose another set of rules or laws to govern their contract. Id.
281. See id. at 2010 (referencing the countries thatparticipate in the CISG. The CISG applies to participating
countries provided both contracting parties are participants under CISG).
282. See id. at 2011 (comparing CISG against the U.C.C. and the UNIDROIT principles with respect to duty
to perform).
283. See id. at 2015 (referencing Article 79 of the CISG); see also infra note 284 and accompanying text.
284. See Marek, supra note 59, at 2015 (noting that "the party asserting excuse must prove three elements:
(a) the failure was 'due to an impediment beyond [the party's] control,' (b) at the time of the contract [the party]
'could not reasonably be expected to have taken the impediment into account', and (c) subsequent to the contract[
the party] could not reasonably be expected' to have avoided or overcome [the obstacle] or its consequences'.").
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have resulted in little litigation, limited guidance is available on the application of
Article 79. 285 The wording of Article 79 leaves room for much judicial
interpretation, which in all likelihood will lead judges to interpret the article based
on similar concepts in their own law.2 Therefore, the success of a party arguing for
commercial impracticability when the franc converts to the euro will likely depend
on the judge applying CISG in the event CISG is the law governing the contract.23 7
A related set of laws governing international contracts is the UNIDROIT Principles
discussed in the following section.
4. UNIDROlTPrinciples
The UNIDROIT Principles govern international contracts that apply only ifthe
parties have selected them to apply to their agreement. 2n They are often used by
parties when they cannot agree on a governing national law.2 9 Unlike the CISG and
the U.C.C., the UNIDROIT Principles apply to both sale of goods and service type
contracts making their applicability much broader.2 The UNIDROIT Principles
include an excuse section entitled "Hardship", though hardship under these
principles usually doesn't excuse performance.2 1 Instead, parties are required to
renegotiate and the contract is reformed by the court to address the hardship that
occurs.' According to the UNIDROIT Principles, the party asserting the excuse
must prove that the risk was not allocated, that the event was unforeseeable, and
that the hardship of the event resulted in at least a fifty percent price increase.23 The
UNIDROIT Principles also excuse performance when a party can prove complete
impossibility.294

285. See id. at 2016 (providing examples of several arbitration cases that provided courts with an opportunity
to interpret various provisions of CISG).
286. See i&(commenting that the loose wording of the CISG may result in outcomes that vary depending
on the jurisdiction responsible for applying the various CISG articles).
287. See id.
288. International Institute for the Unification of Private Law (UNIDROIT) Principles of International
Commercial Contracts (1994) [hereinafter UNIDROIT Principles]. UNIDROIT Principles Online (visited April 7,
1999) <http://www.unidroit.org/>; see also Marek, supranote 59, at 2010-12 (providing a brief overview of the
UNIDROIT Principles in comparison to the U.C.C. and the CISG).
289. See id (noting the flexibility and broad application of the UNIDROIT Principles in the arena of
international contracts).
290. See id. (comparing the UNIDRO1T Principles to the U.C.C. and the CISG and noting the broad
application they have to contracts).
291. See id. at 2018 (noting that while the UNIDROYT Principles contain a provision addressing hardship,
the severity of the hardship will have to result in at least a fifty percent price increase).
292. See ct (commenting on the equitable notions embodied in the UNIDRO1T Principles).
293. See i. (explaining that if the court finds hardship it may if reasonable, (a) terminate the contract at a
date and on terms to be fixed, or (b)adapt the contract with a view to restoring its equilibrium).
294. See i&at 2019 (noting that non-performance is excused if non-performing party proves that the nonperformance was due to an impediment beyond its control and that it could not reasonably be expected to have
taken the impediment into account at the time of the formation of the contract or to have avoided or overcome it
or its consequences).
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5. LegislationProposed/Enactedby U.S. Jurisdictions

The EU's desire for non-EU parties to adopt the continuity of contracts policy
as outlined in Regulation 235 has been satisfied in part by states such as New York,
California, and Illinois. 295 New York adopted a continuity of contracts legislation
in 1997 that provides that in all contracts subject to New York law which refer to
a European national currency as a subject or medium of payment, the reference

should be replaced by a reference to the euro, if the Member State of the currency

is replacing its currency with the euro .? While legislation such as this strengthens

the pro-continuity of contracts Article 235 Regulation, there is potential that other
jurisdictions without legislation of this sort may be led to doubt the principles of

continuity of contracts in the absence of a specific statute.2 7 In addition, since the

legislation pertaining to the conversion to the euro has just been introduced and has
not been tested in court, changes in legislation enacted by the EU may create
conflicts with legislation enacted by non-EU jurisdictions. 29'
Given the risk that policy arguments may override basic contract theories such

as impossibility and impracticability, or conversely, that non-member state
jurisdictions may use their own laws to resolve continuity of contract issues rather
than deferring to Regulation 235, it is important that parties on both sides of the
contract 9consider risk-reducing solutions before the conversion to the euro actually
29

occurs.

VI. RISK-REDUCING SOLUTIONS FOR NoN-EU COUNTRIES

Attempts to reduce the contractual risks associated with conversion of the franc
to the euro should include an analysis of the language of existing contracts as well
as new transactions. 30°

295. See Goebel, supra note 1, at 317 (commenting that the New York legislature adopted a statute on
Continuity of Contract). The statute provides that in all contracts where a Member State is replacing its currency
with the euro, if the contract is subject to New York law, the reference to the European national currency or to the
ECU should be replaced by a reference to the euro. Id. Similar legislation is pending in Illinois and California. lit
296. See Gruson, supra note 9, at 100-101 (referring to the New York statute on the euro known as Title 16).
Tide 16 declares the euro to be a commercially reasonable substitute for the old national currency. Id.
297. See Bezuidenhout, supranote 194, at Perspectives 9 (noting that South Africa does not currently have
any legislation that addresses the uncertainties from the introduction of the euro); see also Devarajan, supra note
231, at Business Section (stating that India corporates may continue doing business in dollars rather than the euro
to avoid the issues relating to continuity of contracts).
298. See Gruson, supra note 9, at 106 (noting that Title 16 adopts the rules on the conversion of the ECU
from the Council Regulation on provisions relating to the introduction of the euro). However, there are significant
differences between Title 16 and the Council Regulations which may raise troublesome questions when applying
Title 16. lU
299. See infra notes 300-17 and accompanying text (identifying several steps parties can take today to reduce
the contractual risks posed by the introduction of the euro).
300. See infra notes 301-17 and accompanying text (providing solutions to the continuity of contracts issues
for existing transactions and new contracts).
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A. Existing Contracts
In the U.S., attorneys are encouraging their clients to lobby for state legislation
to address the issues related to business contracts executed in a currency that will
no longer exist when conversion to the euro is complete?" States that are heavily
involved in contracts with EU participants, such as New York, Illinois, and
California, have already started proposing legislation that will address the
continuity of contracts issues.02 In addition, attorneys should review the language
of existing contracts to identify potential clauses that would be inappropriately
triggered by the introduction of the euro and consider adding continuity-of-contract
language that will be needed in addition to the Regulation 235 provisions.m
While public policy tends to discourage the use of doctrines such as
impracticability and frustration of purpose, the potential losses that could result
from the conversion to the euro should not be overlooked0 4 Most parties entering
into an agreement would support legislation that protects the basis of the contract
during and after the conversion occurs. °5 However, where such legislation is not
in place, both EU and non-EU parties to contracts are at significant risk of having
their contract interpreted in a manner that does not support their position and is
contrary to their planned objectives for entering into the contract0 6 In fact, parties
that completely ignore the pending euro are at risk of having their contracts deemed
invalid which would expose them to substantial exchange rate and interest rate
risk. 0 7
B. Future Contracts
In addition to the solutions provided above regarding existing contracts,
financial agreements entered into in the future that are based on the franc should
contain specific provisions adopting the Regulation 235 provisions to eliminate the

301. See Lavelle, supra note 6, at BI (noting the movement among the United States' most active
international financial and commercial centers to enact legislation to protect the validity of contracts denominated

in European currencies).
302. See supranote 295 and accompanying text (discussing the legislation proposed by New York to address
the continuity of contracts issue posed by the introduction of the euro).
303. See Meyers & Levie, supranote 3. at 340 (recommending strongly that private parties not overlook the
seriousness of the issues posed by European Member States converting their existing national currencies to the
euro).

304. See supranotes 271-79 and accompanying text (discussing obligations governed by the U.C.C. and the
Restatement of Contracts).
305. See id.
306. See generally Meyers & Levie, supra note 3, at 341 (recommending that parties address the continuity
of contracts issue in their existing contracts before the conversion to the euro occurs to eliminate the potential for
litigation that results in unfavorable outcomes for both parties).
307. See supranote 275-79 and accompanying text (discussing the doctrine of frustration of purpose and its

applicability to the conversion to the euro).
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need to address issue related to conversion to the euro. However, simply referring
to Regulation 235 may not be enough because the potential exists for a conflict
between the provisions of the contract and the Council Regulations or the relevant
national law of the Member State.' 9 Because most non-EU parties desire to have
their own jurisdictional laws apply to the contract, care should be taken to ensure
that the contract is governed in general by the non-EU law and that the conversion
of the franc to the euro is governed by the Council Regulations.3 10 Also, the
introduction of the euro will occur in phases and issues pertaining to
redenomination and renominalization must be addressed. 31' When the obligations
are converted to the euro, payment on the obligations will have to be made as
provided by the Council Regulations. 1 With regard torenominalization, the change
in the nominal amount of the obligations expressed in amounts of the franc into
amounts of the euro may require the parties to address factional payments. 3 3 The
renominalization will be covered by the law of the EU Member State rather than the
Council Regulations. 314 It will be important for the parties to address the issue of
consent for those contractual obligations such as noteholders that require the
consent of a majority of noteholders to facilitate the exchange, redenomination, and
renominalization of the franc for the euro.31 s Finally, care must be taken to address
the more difficult issues that may arise in the event of a partial or total failure of the
EMU agreements. 3 6 Assuming the third phase does not transpire as planned and
political uncertainty either delays the introduction of the euro or the market value
of the euro lags behind the conversion value of the euro, parties will be well advised
to write contingency plans into their contractual agreements to avoid total loss of
their anticipated contractual benefits.31

308. See Meyers & Levie, supra note 3, at 341 (warning private parties to revise their standard contract
language to identify significant risks of challenge to continuity of contract).
309. See Gruson, supra note 9, at 98-99 (noting the issues that may arise due to New York's decision to enact
continuity of contract legislation that in some ways conflicts with Regulation 235 adopted by the EU).
310. See supra notes 236-70 and accompanying text (discussing the contract principles that apply to choice
of law when parties expressly state which law applies and when the contract is silent as to which law applies).
311. See Gruson, supra note 9, at 99 (discussing clauses in new contracts addressing the issue of currency
substitution).
312. See id. at 98(addressing issues that the introduction of the euro may have on debt obligations
denominated in the currency of an EU Member State likely to participate in the third stage of the EMU).
at 99 (explaining that renominalization is the "change of the nominal amount of the obligations
313. See id.
expressed in amounts of the old national currency into amounts of euros, or cents").
314. See iL (discussing the issue of renominalization).
at 100 (recommending that flexibility should be written into financial notes to facilitate the
315. See id.
exchange, redenomination, and renominalization of the Member State-denominated notes for Euro-denominated
notes).
316. See Meyers & Levie, supra note 3, at 345 (noting that parties should address the unlikely event that the
EMU agreement(s) may fail when writing their contracts or modifying existing contractual provisions).
317. See Ud.
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VII. CONCLUSION

The euro is the cornerstone in the EU's plan for achieving monetary and
economic union. 1 It presents many opportunities for the Member States, and it will

positively impact the global economy by adding financial stability to foreign
markets.319 Without question, the euro will help unify the EU.3so It has the potential
of providing the EU with financial prosperity on the scale of that achieved by the
322
U.S. 321 It is indeed a monumental task for such323mature Nation-States to undertake.
However, it is a task that comes with a cost.
Conversion of Member State currencies to the euro will present the need to
change and renegotiate contracts of all sorts. 24 Those contracts most impacted by
the conversion to the euro, derivative contracts, should be renegotiated where
possible. 325 Regulations stating that the continuity of contracts should not be
impacted by conversion of a Member State currency to the euro are overly
sipistic. 326 Such broad brushed language will eliminate lawsuits but will not result
in parties realizing the full benefit of their bargains. 327 In reality, international

regulations enforced through treaties and international agreements requiring all
parties to address this issue in their respective contracts would be more

appropriate. 32 The efforts involved in addressing these issues today, before the
318. See supra note 78 and accompanying text (discussing the importance of the euro to the EU's goal of
monetary union).
319. See Seita, supra note 3, at 435 (commenting on factors contributing to globalization and the many
impacts of globalization on the economy and politics).
320. See generally supra notes 26-71 and accompanying text (discussing the bacl:ground of the EU and
progress made toward achieving the goal of monetary union); see generally Thiel, supra note 196 (noting the
political implications of the euro including the potential to increase the attractiveness of the European financial
markets).
321. See Lavelle, supra note 6, at B1 (noting that the European countries hope to create a single currency to
rival the U.S. dollar as the benchmark for international business); see also Swardson, supra note 72 (commenting
on the power of the European Central Bank). The "5-month-old institution he heads is about to have more control
over the economy of Europe than any other-and eventually may challenge the U.S. Federal Reserve for influence
on the world economy." Id.
322. See generally Valenti, supra note 30 (explaining thatthe EMS is the current effort to stabilize markets
and exchange rates and is based on a history of failures); see generally Goebel, supra note I (setting forth in great
detail the progression toward currency unification).
323. See generally Valenti, supra note 30 (commenting on the benefits and costs of currency unification).
324. See Lavelle, supra note 6, at BI (commenting that several U.S. States are enacting legislation to address
the continuity of contract issue); see also Meyers & Levie, supra note 3, at 341 (noting that it would be smart for
companies to revisit their existing contracts, particularly those without continuity legislation).
325. See supra notes 147-206 and accompanying text (discussing the continuity of contracts issue as it
pertains to derivative contracts when the euro is substituted for existing national currencies).
326. See Treaty on European Union (visited Nov. 1, 1998) http'J/www.gulliver.l.demon.co.uk/all titi
(outlining the provisions of the treaty).
327. See Gruson, supra note 9, at 93 (discussing frustration of purpose arguments pertaining to the euro
replacing existing currency).
328. See Meyers & Levie, supra note 3, at 343 (noting that Article 2 of Regulation 235 will have force
throughout the EU but will not necessarily be recognized in otherjurisdictions). Note that the International Primary
Market Associations (IPMA) and International Swaps and Derivatives Association (ISDA) have produced standard
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conversion occurs, and in writing specific contractual language designed to address
well spent. 329 To do otherwise, leaves
the pending conversion would represent time33°
countless contracts at risk of being litigated.

wording for ECU issue documentation and derivatives contracts. Id.
329. See Meyers & Levie, supra note 3, at 341 (recommending that private parties revisit existing contracts
to address the risks posed by the substitution of the euro for the old currency).
330. See Lavelle, supra note 6, at BI (warning of the imminent danger of lawsuits likely to result from the
conversion to the euro).
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